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IN THE COURT OF APPEAL MALAYSIA 

AT PUTRAJAYA 

(APPELLATE JURISDICTION) 

[CRIMINAL APPEAL NO: B-05-81-03/2013] 

BETWEEN 

HAMIDREZA KHANJALOO GHOLAMREZA ... APPELLANT 

AND 

PUBLIC PROSECUTOR ... RESPONDENT 

IN THE COURT OF APPEAL MALAYSIA 

AT PUTRAJAYA 

APPELLATE JURISDICTION 

[CRIMINAL APPEAL NO: B-05-82-03/2013] 

BETWEEN 

DAVOOD LOFTI GALEHDAR SHAMORAD ... APPELLANT 

AND 

PUBLIC PROSECUTOR ... RESPONDENT 

In the Matter of High Court of Malaya at Shah Alam 

[Criminal Case No: 45A-290-11/2011] 

BETWEEN 

PUBLIC PROSECUTOR 

AND 

HAMIDREZA KHANJALOO GHOLAMREZA 
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In the Matter of High Court of Malaya at Shah Alam 

[Criminal Case No: 45A- 291-11/2011] 

BETWEEN 

PUBLIC PROSECUTOR 

AND 

DAVOOD LOFTI GALEHDAR SHAMORAD 

CORAM: 

BALIA YUSOF WAHI, JCA 

MOHTARUDIN BAKI, JCA 

UMI KALTHUM ABDUL MAJID, JCA 

GROUNDS OF JUDGMENT 

1. The Appellants were charged separately at the High Court but were 

tried together because the offences were committed at the same time and 

place. For ease of reference we will refer Hamidreza Khanjaloo 

Gholamreza as the First Appellant and Davood Lofti Galehdar Shamorad 

as the Second Appellant. 

2. The First Appellant was charged for an offence of drug trafficking 

under section 39B(1) (a) of the Dangerous Drugs Act 1952 (“the Act”) 

The charge reads as follows: 

“Bahawa kamu pada 2 Januari 2011 jam lebih kurang 

3.30 petang di Tuntutan Bagasi F, Aras 3, Balai 
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Ketibaan Antarabangsa, KLIA, di dalam Sepang, di 

dalam Negeri Selangor Darul Ehsan, telah mengedar 

dadah berbahaya jenis Methamphetamine dengan 

berat 519.4 gram, dan dengan itu kamu telah 

melakukan satu kesalahan di bawah Seksyen 39B(1) 

(a) Akta Dadah Berbahaya 1952, yang boleh dihukum 

di bawah Seksyen 39B (2) Akta Dadah Berbahaya 

1952. 

3. The Second Appellant was also charged for an offence of drug 

trafficking under section 39B(1)(a) of the Act. The charge reads as 

follows: 

“Bahawa kamu pada 2 Januari 2011 jam lebih kurang 

3.30 petang di Tuntutan Bagasi F, Aras 3, Balai 

Ketibaan Antarabangsa, KLIA, di dalam Sepang, di 

dalam Negeri Selangor Darul Ehsan, telah mengedar 

dadah berbahaya jenis Methamphetamine seberat 

665.6 gram, dan dengan itu kamu telah melakukan satu 

kesalahan di bawah Seksyen 39B(1) (a) Akta Dadah 

Berbahaya 1952, yang boleh dihukum di bawah 

Seksyen 39B(2) Akta Dadah Berbahaya 1952.” 

THE PROSECUTION’S CASE 

4. Due to similarity of the time, location, venue and witnesses to be 

called, the learned trial Judge allowed these two cases to be tried 

together. Both the Appellants in this appeal will be referred to as the 

Appellants as they were jointly tried at the High Court. 
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5. On 2.1.2011, PW6 together with six other police officers were on 

duty at the International Arrival Hall Lounge, at Level 3, KLIA, monitoring 

suspicious activities relating to drug trafficking from abroad. At about 3.30 

p.m. that day, PW6 saw two men, each carrying a trolley bag and a sling 

bag brand Nike. They were seen to be walking intermittently (“sekejap 

berhenti sekejap berjalan”) in the area. After 10 minutes of observation, 

PW6 introduced himself as police and detained both of them. Both of them 

are Iranian citizens. 

6. PW6 instructed them to follow him to his office with their respective 

bags. Body search was conducted on both them and they were found 

clean from any incriminating material. According to PW6, each of them 

carried a sling bag with the brand “Nike” Each one is black and grey in 

colour. PW6 inspected the two sling bags. He heard crunching sounds 

(bunyi “berderap-derap”) when he pressed the sides of the bags. Upon 

inspection, PW6 found two magazines and a book in the bag belonging 

the First Appellant. In the presence of both the Appellants and other police 

officers, PW6 cut through a layer at the side of the First Appellant’s sling 

bag, inside it PW6 found two pieces of sponge pasted with blue carbon 

paper and the sponge was stitched. PW6 cut the stiches and found 

crystallized white powder suspected to be drugs. PW6 then marked the 

bag with the mark “G1” (exhibit P12). 

7. PW6 then continued to examine the sling bag carried by the Second 

Appellant, with the same “Nike” brand. It contained three magazines and 

a sunglass label Ray-Ban. PW6 cut the side of the bag and found two 

pieces of sponge pasted with blue carbon paper and it was stitched. PW6 

cut the stitches and found within white powder suspected to be drugs. 

PW6 then marked the bag with the mark “G2” (exhibit P13). 
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8. The inspection on the trolley bags carried by the Appellants revealed 

nothing incriminating. However PW6 marked the bags and their contents. 

9. PW6 then weighed the suspected drugs found in both sling bags. 

The gross weight of the powder found in the sling bag carried by the First 

Appellant was 885 grams. The gross weight of white powder in the sling 

bag carried by the Second Appellant was also 885 grams. 

10. PW6 handed the Appellants and the seized items over to PW8, 

Inspector Mohd Firdaus bin Ali, the investigating officer, for further 

investigations. PW8 sent the suspected drugs to PW5 for chemical 

analysis. 

11. PW5 confirmed that the drugs found was Methaphetamine, a 

dangerous drug listed in the First Schedule of the Act with a net weight as 

follows: 

11.1. drugs found in plastic packaging marked FG1 - A1 was 330.9 

grams; 

11.2. drugs found in the plastic bag marked FG1 - 131 was 188.5 grams; 

11.3. drugs found in the plastic bag marked FG2 - A1 was 298.7 grams; 

11.4. drugs found in the plastic bag marked FG2 - 131 was 366.9 grams. 

FINDINGS OF TRIAL JUDGE 

12. At the end of the prosecution’s case, the learned trial Judge found 

and accepted the following evidence: 

12.1. the Appellants had carried their respective sling bags (P12 and 

P13) at the time they were detained and inspected by PW6. PW6 

has systematically inspected and marked one by one the bags and 



 
[2015] 1 LNS 1224 Legal Network Series  

6 

their contents and therefore there was no confusion as to which 

drugs were carried by whom; 

12.2 that the difference in the gross weight of the drugs as weighed by 

PW6 from both the sling bags compared to that found by PW5, the 

chemist, could be attributed to the fact that PW6 had not used a 

calibrated weighing machine to weigh the drugs as compared to 

the one used by PW5 to do the same. This was more so when the 

learned Judge found that there was no break in the chain of 

evidence from the time PW6 inspected the 2 sling bags one by one 

and noted, and marked their contents respectively, no confusion 

on the markings made by PW6 and PW8, PW8 kept the exhibits in 

his steel cabinet for 22 days which was locked with no access to 

other persons, and later sent the drug exhibits to PW5 who found 

the exhibits to be in good condition and had no tears and duly 

sealed; 

12.3. based on the surrounding facts, the Appellants were in control and 

possession of the said drugs; 

12.4. the Appellants had knowledge of the drugs by inference of the fact 

that the drugs were kept in between the sponges and pasted with 

carbon paper. This showed efforts were made to avoid detection 

of the drugs by the authorities; 

12.5. that based on the definition of “trafficking” under section 2 of the 

Act, there were overwhelming evidence that the Appellants were 

transporting, keeping/storing the drugs. 

13. The learned trial Judge was satisfied, after having conducted a 

maximum evaluation of the evidence tendered by the prosecution that the 

prosecution was successful in proving a prima facie case against the 

Appellants and called upon the Appellants to tender their defence. 
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THE APPELLANTS’ DEFENCE 

14. The Appellants chose to give their evidence via written sworn 

statements which were marked as D63, D63A, D64 and D64A. The 

following issues were raised by the Appellants learned counsels as 

Appellants’ defence: 

14.1. The prosecution had failed to prove the ownership of the two bags 

confiscated by PW6. Even though the two bags have the same 

brand name, they were not individually marked by PW6. As such, 

PW6 became confused when marking the exhibits inside the two 

bags later. It was submitted that during the hearing PW6 tried to 

explain this mixed up by stating that he found E-Ticket inside the 

bags. The Appellants submitted that no photograph of the E-Ticket 

was taken by PW6 and this fact was not recorded in the police 

report; 

14.2. that the identity of the drugs allegedly carried by First Appellant 

was doubtful on the ground that there was discrepancy in the 

weight of the said drugs. It was submitted that the drugs weighed 

by PW6 and the drugs weighed by PW5 were in fact the same 

drugs, however, there was significant weight difference between 

the gross weight of the drugs weighed by PW6 and the nett weight 

weighed by PW5. Therefore it was submitted that there was a doubt 

whether the drugs were actually the drugs carried by the First 

Appellant in this case; 

14.3. that there was a break in the chain of evidence by the prosecution. 

The prosecution failed to tender a number of exhibits such as two 

pairs of shoes, one waist belt and one piece of underwear although 

these items were listed in Senarai Pemeriksaan (Exhibit P45) and 

Borang Serah Menyerah (Exhibit P47). The E-Tickets were also 
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not marked. The Appellants submitted that the descrepancy 

between the gross weight of the drugs and the nett weight further 

showed that there was a break in the chain of evidence. 

FINDINGS OF THE TRIAL JUDGE 

15. At the end of defence case, the learned trial Judge found that as the 

Appellants chose to make statements from the dock, which prevented 

them from being cross-examined by the prosecution, he could give very 

little weight to their statements. He found their defence as after thoughts 

and creations of the Appellants to vindicate themselves. The learned 

Judge found that the Appellants had failed to raise any reasonable doubt 

on the prosecution’s case. The Appellants were thus found guilty as 

charged and sentenced to death under section 39B(2) of the Act. Hence 

this appeal. 

THE APPEAL 

16. Before us, the First Appellant was represented by Encik Wan Razali 

and the Second Appellant was represented by Datuk N. Sivananthan. 

Both the Appellants raised similar issues in their written submissions and 

Petitions of Appeal dated 29.10.2013 and 10.3.2014 respectively. 

However, during the hearing of this appeal, parties agreed that the main 

issue for determination of this Court is whether there was a mix up in the 

identity of the drugs found in the possession of the First and the Second 

Appellants in this case. 

17. Learned counsel for the First Appellant submitted that the learned 

trial Judge had erred in his findings on the issue of identity and possession 
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of the alleged drugs that were found in the sling bags belonging to the 

First and Second Appellants. The Appellants contended that the learned 

Judge had failed to take into account facts which directly or indirectly 

raised confusion on the identity and possession of the drugs found in the 

sling bags of the respective Appellants as follows: 

17.1. PW6 and PW8 in their evidence during cross-examination 

confirmed that there was no markings on the sling bags to indicate 

who is the owner of the two sling bags P12 and P13; 

17.2. there was a difference in the description of the colour of the side of 

the sling bag (Exhibit P12) allegedly belonging to First Appellant. 

The bag was described to be “purple” in Exhibit P6(C), P6(D) and 

in the evidence of PW6 and PW8. However in Exhibit P44 (Senarai 

Bongkar), Exhibit D59 (Police Report by PW6) and Exhibit P46 

(Serah dan Terima Barang Kes), the same bag was described to 

be “black grey” (kelabu hitam) in colour; 

17.3. the E- Tickets (P50 and P55) belonging to both the Appellants 

respectively were not mentioned in Exhibit D59, but was listed in 

Exhibit P44 (Senarai Bongkar for the First Appellant), Exhibit P45 

(Senarai Bongkar for the Second Appellant), Exhibit P46 (Borang 

Serah dan Terima Barang Kes for the First Appellant) and Exhibit 

P47 (Borang Serah Terima Barang Kes for the Second Appellant). 

Furthermore, PW6 had failed to mention about the existence of the 

E- Tickets during examination-in-chief and had only admitted to the 

existence of the E-Tickets during cross-examination. PW6 had also 

failed to take the photograph of the E-Tickets inside the bags when 

they were discovered. Moreover, according to PW8, he did not find 

the E-Tickets in P12 and P13 but only informed verbally about it by 
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PW6 to him. PW8 also confirmed that the E-Tickets were given to 

him separately from the other exhibits by PW6. 

17.4. the investigating officer, PW8, had kept the exhibits for 22 days 

before he sent them to the chemist. PW8 could not explain why he 

had kept the exhibits that long in his steel cabinet. 

18. Counsels for the Appellants submitted that there was material 

discrepancy as to the weight of the drugs. The weight of the drugs when 

it was found to be in the possession of the First Appellant was 885 grams 

and the drugs found in the possession of the Second Appellant was also 

885 grams. However, based on the evidence by PW5 (chemist), after 

analysis the weight of the drugs found was 829.83 grams for the First 

Appellant and 886.02 grams for the Second Appellant. There was 

significant weight difference between the gross weight of the drugs as 

weighed by PW6 and the nett weight weighed by PW5. It was submitted 

that in the absence of any explanation by PW6 and PW8, there was a 

break in the chain of evidence of the prosecution’s case. 

19. Learned counsels for the Appellants further submitted that the 

prosecution had failed to produce few items that were seized to the Court 

as listed in Exhibit P45 and Exhibit P46. It showed that there was a 

possibility that the items seized from the First Appellant and the Second 

Appellant were mixed up and had been tampered with. The prosecution 

via PW8 had also failed to explain the delay of 22 days from the day he 

received the drugs until he sent them to the chemist for analysis. 

20. In reply, learned Deputy Public Prosecutor (“DPPI”) for the 

Respondent submitted that based on the evidence by PW6, there was no 

doubt as regard to which sling bag belongs to which Appellant in this case. 

The Respondent submitted that since the drugs were found in the 
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two bags and each bag was carried by each Appellant it can be inferred 

that each Appellant was aware of the drugs in his possession. 

21. As regards to actual colour of the bags, it was submitted by learned 

DPP that PW8 in his testimony had explained clearly on the “differences” 

in colouration of the bags and in the photographs. He said (page 130, 

AR, Volume 2) as follows: 

“Perbezaaan warna gambar P6(C) dan (D) dengan barang asal barang kes 

ini mungkin disebabkan faktor pantulan cahaya dari kamera. Begitu juga 

dengan gambar P6(A), faktor cahaya dari kamera” 

22. Learned DPP further submitted that there was ample evidence 

given by PW1 and PW8 as regard the differences in the colour of the bags. 

There was no doubt that the bags that were carried by each of the 

Appellants and the bags that the drugs were found were the same bags 

where the drugs were found. 

23. In view of the so-called discrepancy in the colour of one of the two 

sling bags P12 and P13, the hearing of the appeal was adjourned to the 

next day to enable the learned DPP to tender into Court the said exhibits 

for the viewing by the Panel members of the Court. The Panel members, 

upon scrutinising the two exhibits, found that there was no merit in the 

submission of the Appellants’ counsels. The Panel members had 

accepted the explanation given by PW8 on why the colour in the 

photographs showed P12 to be purple in colour whereas P12 was found 

to be grey with black trimmings or “black grey” and P13 was found to be 

all black in colour. In view of the Panel members findings, learned 

Counsel for the First Appellant retracted that part his submission (which 

submission was adopted earlier by the Second Appellants counsel). 
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24. On the issue of the E- Tickets being excluded in the Exhibit D59 

(Police Report), learned DPP submitted that PW6 had explained in his 

evidence ( at page 79 , AR Volume 1). PW6 said:- 

“S: Kamu ada juga ada ditanyakan tentang D59, report polis yang kamu 

buat dan kamu dicadangkan bahawa item-item dalam P44 dan P45 

tidak dimasukkan dalam D59. Boleh kamu bagi tahu Mahkamah apa 

tujuan report polis ini dibuat? 

J: Tidak semestinya semua yang kita jumpai di dalam beg dimasukkan 

dalam repot. Pada saya repot hanyalah yang asas bagi sesuatu 

tangkapan dan tidak semestinya kita tulis dan masukkan dalam mana-

mana dokumen, samada senarai pemeriksaan atau dalam statement.” 

25. Learned DPP submitted that the police report was the first 

information report. Therefore there was no necessity for PW6 to state 

everything regarding the search. The first information report was not an 

encyclopedia. Learned Deputy relied on the principle in the case of 

Timhar Jimdani Ong & Anor v. Public Prosecutor [2010] 1 MLJ 775 

where, at page 786 at paragraph 21 Abdul Hamid Embong JCA (delivering 

the judgment of the court and as he was then) stated that:- 

“In Herchun Singh & Ars v. Public Prosecutor [1969] 2 MLJ 209, the Federal 

Court endorsed a passage from Sohoni’s Indian Criminal Procedure Code 

on the effect of an omission in a first information report which states : 

...Further, the information required need not contain the circumstances of 

the commission of the offence, nor the names of the offenders or the 

witnesses, for the main purpose of investigation is to ascertain this 

matters.... The first information report is not encyclopedia. It is not the 

beginning and ending of every case. It is only a complaint to set the affairs 

of law and order in motion. It is only at the investigation stage that all the 

details can be gathered and filled up.” 



 
[2015] 1 LNS 1224 Legal Network Series  

13 

26. In reply to the Appellants’ contention that there was discrepancy in 

the weight of the drugs, it was submitted by learned DDP that the 

discrepancies in the weight of the drugs alone should not ipso facto cast 

doubt on identity. The explanation given by PW6 was that he had used 

uncalibrated weighing machine to weigh the drugs exhibit before sending 

the same drugs exhibit to the chemist. 

27. It is trite that the appellate court should be slow in interfering with 

the findings of facts of the trial Judge. We refer to the case of Public 

Prosecutor v. Wan Razali Kassim [1970] 2 MLJ 79, where the Federal 

Court held, at page 82, paragraphs H-I, left, that:- 

“An appellate court should be slow to interfere with the finding of fact by a 

lower court as an appellate court does not have the advantage of seeing 

and hearing the witnesses and therefore of assessing their credibility.” 

28. In considering the contention of learned counsels for the Appellants 

that there were no markings and tagging being made on the two bags 

which had resulted in confusion as to the ownership of the bags, based 

on the evidence given by PW6, we found no reason to differ from the 

learned trial Judge’s finding of fact that the inspection on the two bags 

were systematically done one after another. PW6 testified at page 51 A.R 

Volume 1 that:- 

“Seterusnya saya periksa beg kepunyaan Hamidreza iaitu beg bimbit 

warna hitam kelabu jenis Nike.” 

At page 53, PW 6 said:- 

“Kemudian saya jalankan pemeriksaan ke atas OKT 2, iaitu beg bimbit 

hitam , jenama Nike.” 
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At page 81, PW 6 said:- 

“Pemeriksaan ke atas beg-beg itu dilakukan secara berturutan, bermula 

dari OKT 1 dan setelah selesai barulah dilakukan pemeriksaan ke atas OKT 

2, supaya tidak terdapat kekeliruan.” 

Lastly, at page 82 PW6 said:- 

“Beg OKT 1 (saksi tunjuk beg), saya cam sebab ia bewarna hitam dan 

kelabu, manakala beg OKT 2 (saksi tunjuk beg) hanya warna hitam sahaja. 

… 

Tandaan saya, OKT 1 saya tandakan G1 dan untuk beg OKT2 saya 

tandakan G2.” 

29. Therefore we found the learned trial Judge had not erred in his 

findings at paragraphs 27 - 28 of his judgment. 

30. On the issue of discrepancies in the weight of the drug exhibits, we 

found that the explanation given by PW6 that he used uncalibrated 

weighing machine as compared to the weight obtained by PW5 who used 

calibrated weighing machine as plausible and we have no reason to doubt 

it. We found the learned trial Judge was right when he accepted the 

explanation given by PW6 as logical and can be accepted. Furthermore, 

PW5 confirmed that the exhibits that he received were sealed in a box. 

The marking on the exhibits were later identified and confirmed by PW6 

and PW8. As such there was no doubt as regard to the identity of the 

drugs exhibits and there was no break in chain of evidence in the 

prosecution’s case. 

31. In Lew Wai Loon v. PP [2014] 2 CLJ 649, at page 668, paragraphs 

50 and 51, Richard Malanjum CJ (Sabah & Sarawak) held that:- 
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“[50] Thus, the obvious explanation for the discrepancies in the weight of 

the drug exhibit as obtained by SP1, SP7 and SP9 was due to their use of 

uncalibrated weighing machines as compared to the weight obtained by 

SP3 who used a calibrated weighing machine. And although their 

explanations might not have been necessary as stated earlier, nevertheless 

explanation was given or could easily be inferred from their testimonies 

unlike in Zaifull case where no explanation was available, offered or could 

be inferred from the facts and circumstances available. In fact in the present 

case this weight issue was also considered by the learned trial judge and 

he ruled that there was no break in the chain of evidence thus rendering the 

weight issue immaterial in coming to his decision. 

[51] We are therefore of the view that plain reliance on Zaifull case without 

more by learned counsel for the appellant was misconceived. Accordingly 

we find that the drug exhibit admitted in evidence in this case was the same 

as those seized by SP1 at KLIA. Indeed SP1 who marked the drug exhibit 

before passing it to SP7 testified and confirmed that it was the same drug 

exhibit that he seized at KLIA. This unchallenged confirmation by SP1 

should be given due consideration in determining that there was no issue of 

doubt in the identity of the drug exhibit. Indeed in our view this is one of 

the facts and events that formed the foundation not only for the admission 

in evidence of the drug exhibit but also its reliability and trustworthiness as 

a piece of evidence.” 

32. We found the learned trial Judge had not erred in his finding that a 

prima facie case had been made out against the Appellants even though 

the E-Tickets which were found inside the bags (P50 in respect of the First 

Appellant and P55 in respect of the Second Appellant) were not marked 

by SP6 or SP8. We were satisfied that, even in the absence of the 

marking of the E- Tickets belonging to the Appellants the prosecution had 

successfully linked the two bags and their contents to the Appellants 

respectively. 
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33. As for the Appellants contention that there was a break in the chain 

of evidence in view of the 22-day delay by SP8 to send the exhibits to the 

chemist, we found there was no merit in their contention as the 

prosecution was able to trace the exhibits from SP8’s steel cabinet to the 

chemist and back again to SP8 until the time the exhibits were brought to 

Court by SP8 and tendered through SP5. 

34. Therefore, we were not persuaded by the Appellant’s contention 

that the Appellants had no control and custody over the two sling bags 

individually. 

CONCLUSION 

35. Having considered the evidence presented in totality, including the 

defence case, we agreed with the learned trial Judge that the prosecution 

had proven its case beyond reasonable doubt. We found the learned trial 

Judge had adequately considered the defence case and we found there 

were no merits in the appeal. We were also satisfied that the conviction 

of the Appellants was safe. We unanimously dismissed the appeal and 

affirmed the conviction and sentence imposed by the learned trial Judge. 

(UMI KALTHUM ABDUL MAJID) 

Judge 

Court of Appeal Malaysia 

Putrajaya 

Dated: 22 DECEMBER 2015 



 
[2015] 1 LNS 1224 Legal Network Series  

17 

Counsel: 

For the first appellant - Wan Razali; M/s Zaman Teng & Chan 

For the second appellant - N Sivananthan (Tina Ong with him; M/s 

Sivananthan 

For the respondent - Muhamad Yasser Mohd Nasri,  Attorney 

General’s Chamber 


