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JUDGMENT

[1] This is an appeal by the appellant against the decision of the learned Sessions Judge, Sessions Court
Johor Bahru (hereinafter called the learned SCJ ) made on 20. 7.2014 finding the appellant guilty on all the 5
charges and sentenced him to a term of imprisonment as follows namely:

i) for a charge under Section 412 of the Penal Code the appellant was sentenced to 6 years
imprisonment from the date of arrest;

ii) for a charge under Section 12(2) of the Dangerous Drugs Act, 1952 for possession of drug
Methamphetamine , the appellant was sentenced to 2 years imprisonment from the date of
arrest;

iii) for a charge under Section 12(2) of the Dangerous Drugs Act, 1952 for possession of drug
ketamine ., the appellant was sentenced to 1 year imprisonment from the date of arrest;

iv) for a charge under Section 8, Fire Arm (Increased Penalties) Act 1971, the appellant was
sentenced to 10 years imprisonment from date of arrest and to suffer 6 strokes of the rotan;

v) for a charge under Section 8 of the Arms Act, 1960 and the appellant was sentenced to 4 years
imprisonment from the date of arrest;

vi) that the sentences to run concurrently.

[2] On 26.3.2015 , the Court after considering the entirety of the appeal record, the grounds of appeal and
the submissions of both parties on the facts and the law, found that there were merits in the appeal and thus
allowed the appellant s appeal and set aside the decision of the learned SCJ on conviction and sentence.
The respondent who was aggrieved by the said decision has since filed an appeal to the Court of Appeal.

[3] The 5 charges preferred against the appellant were as follows:

Case No: 62 -62-12 /2013

1. Bahawa kamu pada 14/11/2013, jam lebih kurang 7.15 petang bertempat di KM 12.9, Lebuhraya Utara Selatan,
menghala ke Kempas, didalam Daerah Johor Bahru, didalam Negeri Johor Darul Takzim telah memiliki sebuah m/kar
jenis Honda Accord, nombor pendaftaran PKW 4983, nombor chasis: PMHCP 2640BD601341, nombor injin:
K24Z24971419, pemilikan seorang lelaki Cina nama Tan Keng Lye, KPT: 620623 -07-5453, yang bernilai lebih kurang
RM130,000 yang mana kamu mendapatinya dengan jalan curang dan mengetahui bahawa harta itu diterima melalui
rompak berkumpul. Oleh yang demikian, kamu telah melakukan satu kesalahan dibawah Seksyen 412 Kanun
Keseksaan dan boleh dihukum dibawah Seksyen yang sama.

Case No: 62D -18-02/2014
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Amended Charge:

2. Bahawa kamu pada 14/11/2013 jam lebih kurang 7.15 malam bertempat di KM 12.9, Lebuhraya Utara Selatan,
didalam Daerah Kulaijaya, didalam Negeri Johor Darul Takzim, telah didapati dalam milikan kamu dadah jenis
ketamine yang berat bersih 50.50 gram. Oleh itu, kamu telah melakukan satu kesalahan dibawah Seksyen 12(2)
Akta Dadah Merbahaya 1952 dan boleh dihukum dibawah Sekysen 12(3) Akta yang sama.

Additional charge ( Pertuduhan Tambahan)

3. Bahawa kamu pada 14.11.2013 jam lebih kurang 7.15 malam bertempat di KM 12.9, Lebuhraya Utara Selatan arah
ke Selantan, di dalam Daerah Kulaijaya, didalam Negeri Johor Darul Takzim, telah didapati dalam milikan kamu dadah
jenis Methamphetamine yang berat bersih 4.71 gram. Oleh itu, kamu telah melakukan satu kesalahan di bawah
Seksyen 12(2) Akta Dadah Merbahaya 1952 dan boleh dihukum dibawah Seksyen 12 (3) Akta yang sama.

Case No: 62 -63- 12/2013

1st charge:

Bahawa kamu pada 14.11.2013 jam lebih kurang 7.38 malam, dalam sebuah motorkar nombor pendaftaran JPR 2904
jenis Honda Accord bertempat di KM 12.9 Lebuhraya Utara-Selatan (arah selatan) Senai dalam daerah Kulaijaya,
didalam Negeri Johor, telah didapati dalam milikan kamu sepucuk pistol jenis 9 Tactical Smith & Wesson berkeliber
9mm warna silver tanpa sebarang permit & lesen yang sah disisi undang-undang. Oleh yang demikian, kamu telah
melakukan satu kesalahan dan boleh dihukum di bawah Seksyen 8 Akta Senjatapi (Penalti Lebih Berat) 1971.

2nd charge:

Bahawa kamu pada 14.11.2013 jam lebih kurang 7.38 malam, dalam motorcar nombor pendaftaran JPR 2904 jenis
Honda Accord, bertempat di KM 12.9 Lebuhraya Utara Selatan (arah Selatan) Senai dalam daerah Kulaijaya, didalam
Negeri Johor, telah didapati dalam milikan kamu 7 butir peluru 9 mm berserta 2 kelopak peluru tanpa lesen yang sah.
Oleh yang demikian, kamu telah melakukan satu kesalahan yang boleh dihukum dibawah Seksyen 8 Akta Senjata
1960.

The factual matrix of the case:

[4] The complainant (SP2) in his testimony narrated that on 25.9.2013 at about 6.45 pm in the afternoon, as
he was driving a Honda Accord with registration number PKW 4983 belonging to his friend named Tan Keng
Lye in the vicinity of Jalan Tebrau from the direction of Kota Tinggi towards Johor Bahru and as he was
approaching Taman Johor Jaya, a Mercedes Benz bearing registration number SGR 1336 had knocked into
the rear of the Honda Accord driven by him. SP2 then drove the Honda Accord towards a Caltex petrol
station in order to discuss the said collision. SP2 said there were 5 persons in the Mercedes Benz and 2
Indian men got down from the Benz and one of them had dragged SP2 from his car. The 2 Indian men then
got into the Honda Accord and sat at the driver s seat. SP2 was instructed to sit at the front passenger s
seat. The Indian men then asked SP2 to pay the sum of RM5000 as damages. Later one of the Indian man
opened the front door of the passenger s seat where SP2 was seated and pulled SP2 out of the car and
asked SP2 to sit together with him at the rear passenger seat. SP2 then put up a struggle and in the ensuing
struggle, one of the punched SP2 and had placed an object liken to a pistol from his waist and threatened
him that he will be shot if he resist. The 2 Indian men then drove the Honda Accord away wherein in the said
car there was RM8, 000 in cash and a Nokia mobile phone. SP2 then lodged a police report vide Johor Jaya
Report 11664/13 dated 25.9.2013.

[5] In a related turn of event on 14.11.2013 at about 7.15 pm upon receipt of information the police detained
the motorcar Honda Accord registration number JPR 2904 which has a false number plate at the Lebuhraya
Selatan between Toll Skudai and Toll Kempas. The said motorcar was driven by the appellant. The appellant
did not make any attempt to evade arrest although he had the opportunity to do so and had cooperated with
the police at the time the search on him and in the said motorcar was carried out. A check on the identity of
the driver revealed that his name was Kushari Karthi Khan bin Abdullah, the accused herein. Upon further
inspection underneath the driver seat of the motorcar Honda Accord (P40), the police found a waist bag (beg
pinggang) yellow and grey in colour brand Deuter (P16). An inspection inside the said waist bag, the police
found a pistol namely 9 Tactical Smith & Wesson (P25) with a black holster (P27) and 2 spent bullets
casings (P26A-B) and 7 live bullets (P28A-C,P29A, P30A and P31A B,) 2 walkie talkie brand Motorola and a
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walkie talkie brand Ju Xing Xun (P18A-C). The police also found inside the waist bag a transparent plastic
containing 490 pills suspected of drugs marked as P20 and P21 respectively. The police also found a
registration card of the motorcar Honda Accord bearing registration number JPR 2904 with a serial number
5044954 which was a forgery (P17).

[6] At end of the prosecution case, the learned SCJ upon evaluating the evidence of the prosecution s
witnesses held that the prosecution had succeeded in proving a prima facie case against the appellant on all
the 5 charges and called on the appellant to enter his defence on all the charges.

The defence case:

[7] The appellant gave evidence on oath as SD1, and called his friend SD2 and his wife SD3 to testify on
his behalf. The gist of the appellant s evidence as narrated is as follows:

That the appellant had embraced Islam before marrying his wife SD3. The appellant rose to be a Senior Collection
Clerk at MBF Finance and between the years 1990 1994 had played as a semi-professional footballer and in 1995
became a full time footballer. In the year 2000 the appellant decided to retire as a professional footballer due to injury
sustained to his left knee. He decided to marry his wife (SD3) to begin a new life by starting his own business under the
name and style of Bogart Enterprise which was involved in landscaping and money-lending business. However when
his father passed away in 2009 he ceased to do business, followed his wife and moved to Ipoh. In Ipoh the appellant
did various jobs as a Front Desk Manager and later as Restaurant Manager at a restaurant named Bricks and Barrels
from 2012 2012. Later, the appellant decided to work with his sister named Palaniammal a/p Sivaraman s bridal shop
named House of Manggala Sutra which has shops in Penang and Kuala Lumpur. The appellant worked there as a
driver to transport the workers from one location to another. The appellant and his wife (SD3) while working thereat
could earn during peak seasons about RM10,000 per month and during low seasons could earn between RM4000
RM5000 per month.

The appellant narrated that the Honda Accord (P40) he was driving was given to him by one person named Murthi
whom he knew when he represented football club in Selangor. At the material time Murthi was a player at the football
club. The appellant and Murthi had lost contact when the appellant retired from active football in the year 2000. It was
only in 2013 that the appellant met again with Murthi at Brickfields. During the said encounter, Murthi had mentioned to
the appellant that he was running a second-hand car business and had asked the appellant to assist him in sending
cars to his buyers around Kuala Lumpur and Petaling Jaya. The appellant was required to deliver the cars to the
buyers accompanied by one of Murthi s worker named Jaya who will come in another car. After delivery of the said car,
the appellant will come back in Jaya s car. The appellant was paid RM1000 as commission each time he delivered the
car to the buyer. On the date of the incident, the appellant was asked whether he could deliver a car to a buyer named
Shanker at Taman Daya Johor in front of CIMB Bank alone without been accompanied by Jaya. The appellant will have
to come back by bus after delivery of the car to the buyer. The appellant stated that on that day of the incident he was
quite free and therefore had agreed to accept Murthi s offer to send the motorcar Honda Accord (P40) to Johor. The
appellant stated that he had delivered motorcars for Murthi 3 times within Kuala Lumpur and the first time was in June
2013. Apart from that the appellant said he knew that underneath the driver s seat of the Honda Accord (P40) was a
waist bag (P16) placed by Murthi. The appellant also stated that he did not know the contents in P16. The appellant
stated that he thought that the contents in P16 would be the documents pertaining to the Honda Accord such as the
grant of the said motorcar. In a waist bag the police retrieved one ATM card in the name of Parimala marked as P36
and a receipt from a pet shop in the name of Shanti was marked and tendered as P37 respectively. The appellant did
not know who they were. No police investigation was carried out to find out who Parimala and Shanti were. The
defence also called Jaya Prakash a/l Renghanathan (SD3) as a witness for the defence.to prove that he had played
football with Murthi . The defence had also through the appellant tendered his cautioned statement during the defence
case and marked as defence exhibit D73. The appellant basically regurgitated what is stated in the cautioned
statement in his oral testimony.

[8] In the Petition of Appeal on conviction, the appellant states as follows:

1. that the learned SCJ had erred in law and facts when calling the appellant to enter his defence
on all charges when there were insufficient evidence to prove a prima facie case at the close of
the prosecution s case and that tantamount to a misdirection;

2. that the learned SCJ had erred in law and facts when held that all the ingredients of the charge
had been proved by the prosecution;

3. that the learned SCJ had erred in law and in facts when he ruled that the appellant had the
knowledge that the motorcar Honda Accord was stolen and that the appellant had received it
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fraudulently and there was no oral evidence or surrounding circumstances to show that the
appellant had such knowledge;

4. that the learned SCJ had erred in law and facts when it shifted the burden of proof on the
appellant that he did not have the knowledge that the motorcar Honda Accord was not a stolen
property;

5. that the learned SCJ had erred in law and facts when he ruled that the appellant had failed to
provide an explanation as to how the motorcar Honda Accord came to be in his possession or
who was the person who had given the said motorcar to him whereas the appellant s testimony
and cautioned statement had mentioned that the said motorcar was given to him by one Murthi
;

6. that the learned SCJ had erred in law and facts in failing to consider that the investigation
carried out by the police was shoddy and incomplete and it was fatal to the prosecution s case;

7. that the learned SCJ had erred in law and facts when he ruled that it was the burden of the
appellant to furnish the particulars of Murthi to the police. The learned SCJ considered the
failure of the police to trace or detect Murthi was because of the insufficient information
furnished by the appellant;

8. that the learned SCJ had erred in law and in fact when he ruled that the appellant was aware
that a bag was underneath driver s seat whereas the appellant in his testimony in court stated
that he was aware that there was a bag underneath the driver s seat but he did not know the
content in the said bag;

9. that the learned SCJ had erred in law and facts when he ruled that the motorcar Honda Accord
had been inspected by together with SP4 and SP5 respectively, however he opined that the
things found by SP5 were not material to be stated in the police report, as the report was made
by SP4 and details of the findings could be supplement by the oral evidence of SP5;

10. that the learned SCJ had erred in law and facts when he ruled that there were no
discrepancies in the oral evidence of SP4 and SP5;

11. that the learned SCJ had erred in law and facts when he failed to take consideration the fact
that appellant had cooperated with the police and had not attempted to escape shows that the
appellant had no knowledge of any unlawful things in the said motorcar;

12. that the learned SCJ had erred in law and facts he ruled that the absence of DNA evidence on
the things that were found in motorcar did not affect the prosecution s case or the inference
that the things found in the said motorcar did not belong to the appellant;

13. that the learned SCJ had erred in law and facts when he ruled the defence evidence was a
mere concoction, fabrication and an afterthought;

14. that the learned SCJ had erred in law and facts when he failed to consider the cautioned
statement of the appellant which corroborated the appellant s evidence during the defence
case;

15. that the learned SCJ had erred in law and facts when he considered that the evidence of the
appellant had changed and different;

16. that the learned SCJ had erred in law and facts when he ruled that the evidence of SD2 and
SD3 could not verify the actual facts which had happened when SD2 stated the existence of
Murthi but had never met Murthi;

17. that the learned SCJ had erred in law and facts when he failed to apply the correct principle on
burden of proof wherein the burden of proof has always lies on the prosecution and beyond
reasonable doubt;

18. that the learned SCJ had failed to give a proper evaluation on the evidence by the witnesses
for the prosecution and the defence at the close of defence case;

19. that the learned SCJ had erred in law and facts when he failed to provide sufficient reasons in
the grounds of judgment and it is not a speaking judgment;

Petition of Appeal of sentence:

20. that the learned SCJ had erred in law and facts when he failed to consider the mitigating
factors and the sentence imposed on the appellant does not commensurate with the offence
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committed by the appellant;
21. that the learned SCJ had erred in law and facts when he failed to consider the mitigating

factors and the sentence imposed was not suitable to the appellant;
22. that the learned SCJ had erred in law and facts when he failed to consider the proper principle

of law on sentencing in that the sentence meted out on the appellant was harsh and against the
tenet of the principle of sentencing.

The appellant s submission:

[9] That the prosecution had failed to prove the ingredients of the offence under Section 412 of the Penal
Code with regard to possession, custody and control of the motorcar Honda Accord. There was no direct
evidence that the appellant had the necessary knowledge that the motorcar Honda Accord (exhibit P40) was
a stolen car. The learned counsel further submitted that the provision of Section 412 PC does not provide for
the presumption that the appellant in having possession, custody and control must have the knowledge that
the said motorcar was stolen. The onus is on the prosecution to prove that when the appellant was handed
over the said motorcar by one Murthi he knows or has reasons to believe that the said motorcar have been
stolen and have been transferred by the commission of gang-robbery or dishonestly receives from a person
who he knows or has reasons to believe to belong or to have belonged to gang robbers. The learned counsel
argued that all the prosecution had shown at the stage of prosecution s case was that the car was a stolen
car by reference to a police report namely Johor Jaya Report 11664/13 (exhibit P6).The prosecution
witnesses did not disclose that the appellant had the prerequisite knowledge that the said motorcar was
stolen and was dishonestly received.

[10] The learned counsel for the appellant further argued that the conduct of the appellant itself shows the he
had no knowledge as regards the incriminating items found in the said motorcar Honda Accord. This is in
reference to the material time he was arrested in that he did not attempt to escape when the police siren was
sounded to stop his car and had given full cooperation to the police. The learned SCJ failed to give proper
evaluation as regards the conduct of the appellant in line with decision in Parlan v Dadeh (2009)1 CLJ 717.

[11] The learned counsel also submitted that the investigation of the case was incomplete, bias and shoddy.
The learned SCJ apparently only relied on the testimony of SP5 (Constable Khairul Afiq bin Zamani) with
regard to the finding of the Deuter bag (exhibit P 16) underneath the driver s seat.

[12] As regards the charge to possession of drugs, the learned counsel argued that the learned SCJ had
invoked the provision of Section 37(h) of the Dangerous Drugs Act, 1952 to impute knowledge on the
appellant of the bag Deuter (P16) found underneath the driver s seat. The learned counsel submitted that it
was wrong for the learned SCJ to invoke the provision of Section 37(h) to impute knowledge on the appellant
that he knew of the drugs found in the bag Deuter (P16). The was argued by learned counsel that to invoke
Section 37(h) of DDA,1952, that evidence must be let that there was a specially constructed compartment for
the purpose of concealing drugs which was missing in the instant case. The learned counsel also submitted
that there was no direct evidence shown that the appellant had knowledge and the exclusive ownership of
the drugs except for the uncorroborated oral testimony of SP5.

[13] The learned counsel argued that the learned SCJ had failed to give a proper evaluation of the defence
case and to give a proper assessment of the whole case based on the principle laid down in Mat v PP (1963)
MLJ 263. In gist the learned counsel averred that the learned SCJ had made the following finding namely:

1) that the evidence by defence is dishonest and concocted, fabricated, illogical and without any
basis;

2) that the evidence by the defence was a mere denial and an afterthought;
3) that the evidence of SD1 (accused) has no sense of focus, concocted and purposely created

for own personal interest in order to escape the charges against him in the instant case;
4) that the accused lied and frequently changed his testimony and failed to cast any reasonable

doubt during the prosecution s case.
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[14] As regards the cautioned statement in exhibit D74, the learned SCJ failed to give sufficient weight and
also rejected outright the evidence given under oath by the accused. The learned SCJ also failed to give
proper evaluation of the evidence of SD2 and SD3 by stating both witnesses were interested witnesses for
the defence.

[15] The learned counsel further submitted that the prosecution failed to challenge the veracity and the
existence of Murthi in that the prosecution did not challenge the existence of Murthi as stated in the
cautioned statement (exhibit D74).

Submission of the learned deputy for the Respondent:

[16] The learned deputy public prosecutor (hereinafter called the learned deputy ) submitted that the
appellant had possession, custody and control of the said motorcar Honda Accord (exhibit P40). This is
borne by the evidence of SP5 who stated that when the appellant was arrested, the appellant had exclusive
custody, control and possession of said motorcar. Further corroboration was by the evidence of SP4 in that
when arrested, the appellant was driving the said motorcar from Kuala Lumpur to Johor Bahru and it was a
long journey. The testimony of SP11 confirmed that the said motorcar was reported stolen vide Johor Jaya
Report 11664/13. The learned deputy further submitted that the learned SCJ did not err in law and fact when
he held that the appellant had the knowledge that the said motorcar Honda Accord was stolen and that the
appellant had knowledge that when he took possession thereof he knew that it was a stolen motorcar. It was
also submitted that it was a rebuttable presumption that the burden of proving that it was on the appellant
that he had no knowledge when he took possession of the said motorcar that it was a stolen motorcar. It was
the finding of fact by the learned SCJ that at the material time when the appellant was arrested that he had
possession ,custody and control of the motorcar and the explanation by the appellant as to how he got
possession of the motorcar was not credible. The particulars of Murthi were incomplete without the full name
and proper address. There were discrepancies in the evidence in that during the prosecution s case, the
appellant stated that he had no knowledge of the beg in exhibit P16 underneath the driver s seat but in the
evidence during the defence case, the appellant averred that he had the knowledge of exhibit P16.

[17] The learned deputy further submitted that the appellant s conduct in giving full cooperation with the
police when he was arrested could not be inferred that the appellant had no knowledge of the contents in
exhibit P16. That was because the appellant had no choice but to give full cooperation to the police when it
was not possible for the appellant to evade arrest as there were two police patrol cars and 5 police personnel
at the material time. It was also argued that the fact that no DNA profiling of the appellant steering, gear
knob, hand brake and also no DNA profiling of third parties is a neutral fact which did not prejudice the
prosecution s case.

[18] In analysing the defence case, the learned SCJ held that defence of the accused was merely an
afterthought and a mere concoction especially stating that the bag exhibit P16 was placed underneath the
driver s seat by one Murthi which was not raised during the prosecution s case. The evidence by SD2 and
SD3 respectively was a mere concoction.

[19] As regard the appeal against sentence, the learned deputy submitted that the learned SCJ had taken
into consideration the element of public interest and the seriousness of the offence committed by the
appellant when he sentenced the appellant on all the 5 charges as reflected in his grounds of judgment. It
was further that the sentences meted out on the appellant in all the 5 charges were not manifestly excessive
in the circumstances and does not required appellate intervention.

Finding of the Court:

[20] In this appeal, the appellant was charged and convicted of 5 charges namely an offence under Section
412 of the Penal Code for being in possession of a stolen motorcar; two (2) offences under Section 12(2)
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and punishable under Section 12(3) of the Dangerous Drugs Act, 1952 for possession of ketamine and
methamphetamine respectively; an offence under Section 8 Firearm (Increased Penalties) 1971 for
possession of 9 Tactical Smith & Wesson 9 mm pistol without a valid licence and an offence under Section 8
of the same Act for being in possession of 7 9mm bullets and 2 spent bullets without a valid licence
punishable under the same section.

[21] For easy understanding, the Court shall deal with the charge pertaining to possession of stolen property
namely the motorcar registration No: PKW 4983. The reason being, it was the prosecution s case that
underneath the driver s seat was the Deuter bag (exhibit P16) wherein the contents were the firearms, seven
live bullets, and drugs namely katemine and methamphetamine respectively.

[22] On the charge under Section 412 of the Penal Code, in the judgment of the learned SCJ at page 485 of
the Appeal Record (AR) had listed the 4 ingredients which the prosecution had to prove to make out a prima
facie case namely:

i) that the property (motorcar Honda Accord) in the accused s possession was a stolen property;
ii) that the possession of the said property(motorcar Honda Accord);
iii) that the accused had knowledge or had reasons to believe that the property (motorcar Honda

Accord) was stolen and was transferred by the commission of a gang robbery;
iv) that the accused had received or had in possession of the said property (motorcar Honda

Accord) fraudulently and dishonestly

[23] The Court in analysing the ingredients of the offence and whether or not the prosecution had proved a
prima facie case against the appellant, found that in so far as the motorcar Honda Accord is concerned
agrees that it was stolen in a gang robbery by 5 persons. This was based on the police report made by SP2
vide Johor Jaya Report 11664/13 (exhibit P6). However what is pertinent to note that SP2 in his testimony
did not identify the appellant as one of the 5 persons who had committed gang robbery. So the appellant was
not implicated or involved in the alleged gang robbery according to the prosecution s evidence.

[24] As regard the 2nd ingredient that the appellant was in possession of a stolen property, the Court was of
the view that the appellant s coming into possession, custody and control of the property was not through his
involvement in a gang robbery. It was the defence case that the said property motorcar Honda Accord was
given to the appellant by one Murthi whom the appellant knew during the days when he and Murthi played
football together. The appellant was asked to deliver the said motorcar Honda Accord to Johor Bahru and a
payment of RM1000. Since the appellant was free and had nothing to do and was familiar with Johor Bahru,
he agreed to accept in delivering the car to Murthi s customer in Johor Bahru. I will touch on this Murthi
character later in the course of this judgment. The Court also agreed that since there was no evidence from
the prosecution that the appellant was involved or in any implicated in the gang robbery, the motorcar Honda
Accord which the appellant was found to be in custody ,control and possession except that the said motorcar
was handed to him by one Murthi whom he claimed he knew.

[25] The next ingredients which the prosecution has to prove are the 3rd and 4th ingredients which are
intertwined. In so far as the 3rd ingredient is concerned, the prosecution must prove that the appellant has
the knowledge or had reasons to believe that the motorcar that was in his possession, custody and control
was a stolen property. There must be direct evidence or otherwise to show that the appellant has the
prerequisite knowledge that when he agreed and accepted to send the said motorcar Honda Accord to
Murthi s customer in Johor Bahru it was a stolen car or he had reasons to believe that it was a stolen car in a
gang robbery. . From the evidence presented in the court below there was not an iota of evidence to prove
this fact. The Court agrees with the submission of the learned counsel that in so far as an offence committed
under Section 412 of the Penal Code, there is no legal presumption of knowledge when possession, custody
and control of the stolen property is proven. In the instant case the mere fact that the appellant was arrested
driving the motorcar does not mean that he had or presumed to have the knowledge or reasons to believe
that it was a stolen car. The prosecution has the burden to prove whether the appellant has knowledge or
reasons to believe that the motorcar was stolen property acquired by means of a gang robbery and that he
had accepted the property with a fraudulent intent. The only evidence which shows that it was a stolen
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motorcar was the evidence of SP2 and the police report made by him.

[26] The Court also analysed the evidence by the prosecution witnesses SP4 and SP5 respectively which
shows that the appellant did not attempt to evade arrest when he was asked to stop. The prosecution
witnesses confirmed that the appellant could have evaded arrest by not stopping but instead stopped and
cooperated fully with the police and when he was told that SP4 wanted to inspect the said motorcar. This fact
was relevant to show by way of conduct that the appellant did not know that the motorcar he was driving was
a stolen car or had reasons to believe that it was a stolen car by way of a gang robbery by 5 persons on
SP2.

[27] In Parlan Dadeh (supra) the Federal Court held as follows:

(2 ) If there is no evidence to show that the conduct is influenced by any fact in issue or relevant fact as required by
s 8 Evidence Act 1950, then it is not admissible as it would then be an equivocal act justifying inferences favourable to
the accused being drawn. If it satisfies the requirement of section 8 EA it is admissible. The degree of proof required to
establish evidence would depend on the nature of the conduct. Conduct like flight of an accused is a more positive
act and is easily established. On the other hand conduct like the accused looking stunned, nervous, scared or
frightened is very often a matter of perception and more detailed evidence may be required. Once admitted the court
cannot resort to any other explanation for the conduct or draw inference on its own accord to render it inadmissible.
The onus is on the accused to explain his conduct pursuant to section 9 EA.

Evidence of conduct is admissible under s 8 of the Evidence Act 1950 which reads as follows:

( 1 ) Any fact is relevant which shows or constitutes a motive or preparation for any fact in issue or
relevant fact..

( 2 ) The conduct of any party or any agent to any party ,to any suit or proceeding in reference to that suit
or proceeding or in reference to any fact in issue therein or relevant thereto, and the conduct of any
person an offence against whom is the subject of any proceeding, is relevant if the conduct influences
or is influenced by any fact in issue or relevant fact and whether it was previous or subsequent
thereto.

[28] The learned SCJ has also in his judgment at page 487 of AR fell into error whilst acknowledging the
fact that the prosecution had the burden of proof that the appellant had the prerequisite knowledge that the
motorcar Honda Accord was a stolen property by way of a gang robbery nevertheless received and keeping
it. The prosecution also acknowledged that there was no direct evidence that the appellant had the
prerequisite knowledge that the motorcar Honda Accord was stolen. The trial court had wrongly placed the
evidential burden on the appellant to explain how the said motorcar Honda Accord had come to be in the
appellant s custody, control and possession and his inability to show to the police the where about of Murthi
means the prosecution had successfully proven all the necessary ingredients of the offence under Section
412 of the Penal Code. The learned SCJ had also drawn unfavourable inferences on the appellant for the
failure to show where Murthi could be found. This is stated at page 503 of the AR. This was clearly a
misdirection on the part of the learned SCJ which warrant an appellate intervention. Raja Azlan Shah J (as
His Royal Highness then was) in Tan Foo Su v PP (1967) 2 MLJ 19 held as follows:

But it is not the duty of the accused person to prove his innocence, far less to produce or bring a particular witness to
support his story. Failure of the defence to bring a particular witness must not be made the subject of adverse comment
by the court otherwise it would amount to a misdirection ..no duty cast upon the defence in a criminal case to call any
evidence and on inference unfavourable to him can be drawn.

[29] The Court was of the considered view that the prosecution had failed to prove the ingredients of the
offence under Section 412 of the Penal Code and hence failed to prove a prima facie case against the
appellant and the appellant should have been acquitted and discharged at the close of the prosecution s
case without calling for his defence. The Court therefore would allow the appellant s appeal and set aside the
decision on conviction and sentence on a charge under Section 412 of the Penal Code.
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[30] Next we come to the charges under Section 12(2) involving drug Methamphetamine and drug
ketamine . These drugs were in the bag Deuter (exhibit P16) found underneath the driver s seat. The learned
SCJ in his judgment at pages 494 498 of the AR had inter alia mentioned the ingredients of the offence in
relation to drug under Section 12(2) of the Act namely that the drugs were in the possession ,custody and
control of the appellant. Secondly, that the appellant had knowledge of its existence and thirdly that the drugs
were dangerous drugs as listed in the 1st Schedule of the Act. According to the learned SCJ as regard the
1st and 2nd ingredients, the appellant had knowledge, possession, custody and control of the transparent
plastic package containing 490 ecstacy pills suspected of drugs. The reason given by the learned SCJ was
that the drugs were found together with pistol (exhibit P25), the 7 live bullets (exhibit P28A-C-P31A-B) and 2
spent bullet casings (exhibit P26A-B) in the bag Deuter (exhibit P16). He further described that the bag P16
was not zip and its pistol butt could be seen. According to SP5 he only need to bend over underneath the
driver s seat and could instantly see the Deuter bag. The learned SCJ also held that even if the bag Deuter
was concealed in order to find that the appellant had the necessary knowledge of the drugs found in the bag
Deuter (exhibit P16) had invoked the presumption under Section 37(h) of the Act which states as follows:

if any dangerous drug is found concealed in any compartment specially constructed for the purpose, on any vehicle, it
shall until the contrary is proved, be deemed to have been so concealed with the knowledge of the owner of the vehicle
and of the person in charge of the vehicle for the time being.

[31] The learned counsel submitted that the presumption of knowledge under Section 37(h) of the Act could
not be invoked as the dangerous drugs were not concealed in a specially constructed compartment of the
Honda.

[32] The Court agrees with the submission of the learned counsel that the presumption invoked by the
learned SCJ under Section 37(h) was not applicable to the facts in the instant case because P16 was not
found in a specially constructed compartment for concealing the said drugs. In the instant case the bag
Deuter P16 was found underneath the driver s seat. In PP v Lin Lian Chen (1992) 4 CLJ 2086 Edgar Joseph
Jr Supreme Court Judge, held as follows:

Secondly, in the present case, the drug was not found concealed in a specially constructed compartment of the Honda,
so that it could, in no way, be deemed to have been so concealed with the knowledge of the owner of the Honda or the
person in charge of it at the material time, that is to say, the respondent, by reason of the presumption contained in
s.37(h).

[33] In PP v Tan Tuan Seng (1993) 2 CLJ 557, Dr.Visu Sinnadurai J in a case where drugs were found
in the car held as follows:

The relevant question in the present case, therefore, is whether the drugs found in the car (albeit found in the bag) can
be said to have been found in anything which the accused had custody and control of. In other words, can it be said
that since the drugs were found in the car, the car falls within the word anything in s.37(d).

[34] Thomson J in Tong Peng Hong v PP (1955) MLJ 232 held that in a cases where drugs are found in a
vehicle, the statutory presumption contained in s 37(d) could not arise as the vehicle in which the drugs were
found did not fall within the words anything whatsoever containing any dangerous drugs.

[35] From the evidence adduced by the prosecution witnesses in particular SP4 and SP5 there was no direct
evidence to show that the appellant had knowledge and exclusive possession of the drugs found in exhibit
P16.

[36] The Court has also observed that the learned SCJ had wrongly applied the presumption under Section
37(h) of the Act to deem that the appellant had the knowledge of the drug methamphetamine as it was not
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found in a specially constructed compartment in the motorcar Honda Accord. The evidence from the
prosecution witnesses namely SP4 and SP5 respectively showed that the said drug was found in the bag
Deuter . The Court was of the view that as regard the drug katemine found in the bag Deuter no presumption
was applicable. By invoking the presumption of knowledge in respect of the drug katemine was a clear
misdirection on the part of the learned SCJ. It was also equally wrong for the learned SCJ to have made his
finding on the possession of methamphetamine as it was not found in a specially constructed compartment.

[37] The Court also found that the conduct of the appellant in not trying to evade arrest and by stopping his
motorcar when asked by the police was indicative of the fact that the appellant has no knowledge of the
drugs in the said motorcar. In fact the prosecution witness SP4 had agreed that it was possible for the
appellant to have evaded arrest by speeding off if he knew that he was driving a stolen motorcar and
carrying the impugned firearm, bullets and the drugs.

[38] The learned SCJ had also stated in his judgment that the appellant was the driver of the motorcar and
the only person in the said motorcar when he was arrested by the police and based on this fact alone the
appellant was deemed to have knowledge of the contents in the bag Deuter containing the drugs. The
learned SCJ had also stated in his finding that since the said motorcar was stolen on 25.9.2013 and the
appellant was driving the car at the time of his arrest on 14.11. 2013 , the appellant must have been driving
the said motorcar for almost 2 months from the date of the motorcar was stolen and it was not logical to
suggest that the drugs (P20 and P21) respectively belonged to Tan Keng Lye or Low Hock Jee (SP2).

[39] The Court was of the view that the finding of the learned SCJ that the appellant was in possession,
custody and control of the motorcar for almost 2 months was a simplicity view by taking into account the date
when the motorcar was stolen and the date when the appellant was arrested, so the contents in the bag
Deuter must have belonged to the appellant. This finding was not supported by any direct evidence that the
appellant has had the motorcar since 25.9.2013 until the day he was arrested on 14.11.2013 neither was
there any direct evidence that he knew of the contents found in the bag Deuter P16.

[40] For these reasons, the Court held that the finding of the learned SCJ on the 2 charges on drugs was
misconceived as it was not supported by any direct evidence that the drugs belong to the appellant and the
appellant had the knowledge of the drugs in the bag Deuter exhibit P16. The reliance on the presumption of
Section 37(h) of the Act to presume knowledge of the possession of katemine was wrong in law and a clear
misdirection on the part of the learned SCJ and warrants an appellate intervention. The Court would
therefore base on the reasons as adumbrated above and in all the circumstances allowed the appellant s
appeal and set aside the decision on conviction and sentence for the 2 drug charges respectively.

[41] As for the 2 other charges under Section 8, Fire Arm (Increased Penalties ) Act 1971 and Section 8 of
the Arms Act, 1960 of which a pistol and the 7 live bullets together with 2 spent bullets were found in the bag
Deuter exhibit P16 underneath the driver seat of the motorcar driven by the appellant , the learned SCJ had
premised his finding on the possession of the pistol and 7 live bullets to the fact that both were in the bag
Deuter which although was underneath the driver seat but was visible from where SP5 was. In order words it
was not impossible for the appellant to have sight of the bag Deuter found underneath the driver seat. The
learned SCJ further commented that since the appellant was driving the said motorcar from Kuala Lumpur to
Johor Bahru which was quite a distance , therefore the appellant must have had possession, custody and
control of the bag Deuter and the contents therein.

[42] The Court was of the view that the learned SCJ had erred in his finding that both the pistol and the 7 live
bullets belongs to the appellant based on the fact that the appellant was driving the said motorcar at the time
he was arrested. The Court also held that it was wrong for the learned SCJ to conclude that since the
appellant had driven the said motorcar over long distance from KL to Johor Bahru, the appellant must have
possession of the contents in the bag Deuter which included the pistol, and the 7 bullets. The Court also
observed that the appellant did not make any attempt to avoid arrest by not stopping when asked to do so
when the police sounded the siren if he knew that he was having a pistol and 7 bullets without a valid
licence. This fact militates the argument that the appellant must have known about the impugned exhibits
found in the bag Deuter . He has therefore raised a reasonable doubt at the end of the defence case. Based
on the reasons as adumbrated above, the Court is inclined to rule that the prosecution has failed to prove
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that the appellant has possession of the pistol and the 7 bullets found in the bag Deuter beyond reasonable
doubt.. Therefore he should be acquitted and discharged.

[43] The other issues which the learned counsel has raised in his submission and is worth looking into are:

1) Incomplete, biased and shoddy investigation:

Since 3 impugned exhibits were involved in this case namely, stolen property under Section 412 of the
Code, drugs under Section 12(2) of the Dangerous Drugs Act, and possession of pistol and bullets
under Section 8 of the Fire Arms (Increased Penalties) Act and under the Arms Act, there were 3
different investigating officers for of the respective offences. SP11 was the I.O for the offence of stolen
property.SP11 stated the reason why the appellant was implicated for the offence under Section 412
of the Code was because in the course of the gang robbery there was an object used by the suspect
which resembled a pistol found in the bag Deuter P16 found underneath the driver s seat of the
motorcar (P40).driven by the appellant. The I.O for the narcotics SP12 in her testimony stated that as
far as the attempt to uplift the finger prints on the packages containing drugs, were not successful and
therefore no finger prints of the appellant were found. As regards the possession of the pistol and the
bullets, the I.O SP 13 stated that at the time of the arrest, there was no one else in the motorcar, so
the impugned exhibits must belonged to the appellant.

The learned SCJ also failed to consider the prosecution evidence which is in favour of the appellant in
that the exhibits sent to the Chemist Department such as the pistol, bullet casings and the holster
showed that no DNA profiling were found which could link to the appellant having handled the said
exhibits.

The learned SCJ did not give due consideration to the appellant s defence as regards Murthi by
stating that it was a concoction and fabrication in order to relieve him of all the charges and more so
the name Murthi was only mentioned in the appellant s cautioned statement (exhibit D74). The
appellant failed to give the details as to the identity of Murthi , his hand-phone number, address in
order for the 3 investigating officers to investigate.

The police have sufficient resources to detect Murthi as in the police reports in P12 showed that there
were leads to continue police investigation namely the receipt from Doggy Doge Grooming Center with
serial number 2113 on behalf of Shanti along with Phone number 011-29555944/0111165295 marked
as exhibit F-28 and a Public Bank ATM card with card number 484810023216365 marked as F-29. If
the above phone numbers and the ATM card was subjected to further investigation by the police,
there would be a greater likelihood that Murthi could have been traced and the truth of the facts given
by the appellant can be ascertained. Therefore, the failure of the police to investigate further into the
above sources has been detrimental to the appellant s defence.

In the Court was of the view that reading the judgment of the learned SCJ at page 504 of the AR, the
learned SCJ had fallen into error by considering the defence evidence by analysing the appellant s
cautioned statement (exhibit D74) when he called the appellant to enter his defence. By right the
learned SCJ should have given due consideration to the cautioned statement (exhibit D74) when he
analysed the whole of the prosecution and the defence evidence at the close of defence case. The
learned SCJ run fouled of the principles as laid down in Mat v PP (1963) MLJ 263. In his analysis of
the defence evidence, the learned SCJ stated that the defence of accused was an afterthought ,
illogical and without any basis.

[44] In Ghasem Gharezadhehsharbiani Hassan v PP (2014) 5 MLJ 435 the Court of Appeal held inter
alia that:

It is the duty of the trial judge to consider and to analyse the cautioned statement that had been tendered as evidence
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by the appellant in support of his defence, that he had no prerequisite knowledge about the impugned drugs found in
the bag. The trial judge must consider carefully whether the cautioned statement was capable of raising a reasonable
doubt on the prosecution case. However, the trial judge had failed to consider and appreciate the cautioned statement
which supported the appellant s oral testimony. The trial judge failed to consider and scrutinise the cautioned statement
and to make his own findings as to why even if he did not believe the cautioned statement, it did not raise a reasonable
doubt on the prosecution s case as a whole. This was a serious non-direction which amounted to to misdirection,
warranting appellate intervention.

[45] The brief facts of Ghasem Hassan s case, the appellant was arrested by Customs officer at KLIA when
his bag was scanned and upon further inspection found a rubber plate which went around the inside wall of
the bag. When the screws were unscrewed and the plate removed, crystal like crystal substances escaped
from the holes where the screw were removed. When a small hole was made at the end of the rubber plate
and after knocking it, more-crystal-like substances fell out. The substances were later confirmed to be 946gm
of methamphetamine. In his defence the appellant did not dispute him carrying the bag but stated that it was
on the instruction of Masoud who had asked the appellant to bring back computer parts to Malaysia. The
main issue for determination was whether the trial judge had misdirected himself in his handling of the
appellant s defence. The appellant submitted that the trial judge had failed to consider the defence
sufficiently by failing to consider the cautioned statement of the appellant which contained the appellant s
denial of any knowledge of the presence of drugs.

[46] In Prasit Punyang v PP (2014) 7 CLJ 392, the Court of Appeal held that it is ingrained in Section 182A
(1) of the Criminal Procedure Code that at the conclusion of the trial, the trial judge must consider all the
evidence adduced before him including the cautioned statement tendered by the appellant in order to make a
finding whether or not the prosecution had proved its case beyond reasonable doubt.

[47] In Prasit Punyang (supra) the Court held that failure on the part of the learned JC to consider and
evaluate the appellant s cautioned statement constituted a serious non-direction which amounted to a
misdirection, warranting appellate intervention. Such a misdirection was an appealable error.

[48] Reverting to the instant case, the Court has perused the grounds of judgment of the learned SCJ and
found that nowhere in the judgment that he had alluded his mind to consider and evaluate the appellant s
cautioned statement (exhibit D74). This constituted a serious non-direction which amounted to a
misdirection, warranting appellate intervention. The upshot is it has occasioned a failure or a miscarriage of
justice which had the effect of rendering the conviction unsafe.

Conclusion:

[49] Based on the reasons as adumbrated above and in all the circumstances, the Court hereby allowed the
appellant s appeal in all the charges and set aside the decision on conviction.

[50] For the sake of completeness, as regards the appeal on sentence by the appellant, the Court has read
the grounds of judgment on sentence by the learned SCJ found at pages 514 516 of the AR and found that
the learned SCJ had taken into consideration all the mitigating factors when sentencing the appellant and
applying the correct principles of sentencing. The Court found no merits in the appeal on sentence and
dismissed the appeal and affirmed the decision on sentence by the learned SCJ.
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