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JUDGMENT 

[1] The appellant was charged before the High Court, Shah Alam with 

the following: 

“That you, on the 12th February 2010, at about 10.00 p.m. at 

Carousel F, Level 3, Main Terminal Building, KLIA in the District of 

Sepang, in the state of Selangor, did traffic in dangerous drug, to 

wit 2995 grams of methamphetamine and you thereby committed 

an offence under section 39B(1)(a) of the Dangerous Drugs Act, 

1952 and punishable under section 39B(2) of the same Act.” 

[2] At the end of the prosecution’ case, the learned trial judge 

(hereinafter referred to as the ‘learned judge’) found that a prima 

facie case has been made out against the appellant on the charge 

as proffered. The appellant was ordered to enter his defence and 

at the end of the case for the defence, was found guilty and 

convicted of the same and was sentenced to suffer the death 

penalty. 

[3] The appeal before us was in respect of the said conviction and 

sentence. We dismissed the appeal after due consideration of the 

issues raised and the submissions articulated in support thereof and 

affirmed the order of conviction and sentence by the High Court. We 

now give our grounds. 
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The Case For The Prosecution 

[4] The narratives are as follows: 

4.1. On 12.2.2010, PW-6 (Sub-Inspector Ghazali B. Md. Din) from 

the Narcotics Crime Investigation Department, IPD Sepang 

and his men were on surveillance duty at Carousel F, Level 

3, International Arrival Hall, Main Terminal Building, KLIA, on 

passengers of flight EK342 from Dubai which landed that 

night, when he saw the appellant, with a black backpack (beg 

galas) slung or carried on his back, later identified as exhibit 

P-48, moving to exit the hall in front of the Customs 

Examination Counter. 

4.2. PW-6 saw the appellant acting in a suspicious manner ie, 

pacing up and down the area around carousel F, then 

stopping and throwing furtive glances at him and looking 

towards the exit. 

4.3. PW-6 then approached the appellant, identified himself as a 

police officer and ordered the appellant to follow him to the 
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Narcotics Office, also located at Level 3, Main Terminal 

Building. 

4.4. At the Narcotics Office, PW-6 instructed PW-7 (D/Sarjan 

Hairudin B. Abdullah), a member of the arresting team, to 

conduct a body search on the appellant. Nothing 

incriminating was found on the person of the appellant. 

4.5. PW-6 next instructed PW-7 to search the black backpack. 

The backpack was tagged with tag no. E603105 (exhibit P-

66), registered under the appellant’s name. 

4.6. The backpack was fastened with a padlock (exhibit P-61). 

The appellant then took out a key (exhibit P-60) from his 

pouch bag (exhibit P-62) worn around his waist and unlocked 

the padlock. PW-7 then opened the backpack. There were 

some clothes inside the backpack. 

4.7. Upon further examination, PW-7 found four (4) translucent 

plastic packets, each containing crystal like substance 
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suspected to be drugs. PW-6 marked the four packets with 

the markings, G2, G3, G4 and G5 (exhibits P-12, P-13, P-14 

and P-15). 

4.8. PW-6 thereafter placed the appellant under arrest and lodged 

a police report vide KLIA Report No. 1640/10 (exhibit P-52). 

The appellant and the exhibits seized from him were 

subsequently handed to the investigating office of the case, 

PW-9 (Insp. Mohd. Firdaus bin Ali). 

4.9. The substance suspected to be drugs in the said four plastic 

packets were sent to the Chemist, PW-1 (Puan Suhana binti 

Ismail) for analysis. She found the same to be 2995 grams 

of methamphetamine (hereinafter referred to as “the drugs”). 

PW-6 prepared a chemist report (exhibit P-6). 

Finding Of The Learned Judge At The End Of Prosecution’s Case 

[5] The learned judge found that the appellant had custody and control 

of the backpack and its contents and the four plastic packets 

containing the drugs. From the conduct of the appellant, the learned 
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judge further inferred that the appellant indeed had actual 

knowledge of the drugs inside the backpack. Hence possession of 

the said drugs was fastened upon the appellant. 

[6] In respect of the issue of trafficking in the said drugs, the learned 

judge found that the appellant’s acts of carrying, concealing and 

keeping the said drugs were acts of trafficking well within the 

definition of same under s. 2 of the Dangerous Drugs Act, 1952 

(hereinafter referred to as “the Act”. 

[7] The learned judge concluded that the prosecution had made out a 

prima facie case against the appellant on the charge as proffered as 

there was no break in the chain of the movements of the said drugs 

and ordered the appellant to enter his defence. 

[8] We were in complete agreement with the aforesaid findings by the 

learned judge. 
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The Appellant’s Defence 

[9] The appellant gave evidence on oath and posited that: 

9.1. He was a mechanic in Iran and has been to Malaysia on three 

occasions in the past. 

9.2. He started his journey from Imam Khomeni Airport in Iran, 

transited at Dubai and from Dubai to KLIA, Malaysia. 

9.3, The purpose of coming to Malaysia was to buy clothes on 

behalf of Arash, his friend, whose real name is Hamidreza 

Bharati. He had with him the said backpack given to him by 

Arash and Ameer at the said Imam Khomeni Airport. Ameer 

was Arash’s friend. Both were at the airport. Arash gave the 

backpack to him as Arash does not want to pay the surcharge 

for the excess baggage. He (appellant) was supposed to give 

back the said backpack to Ameer upon arrival at KLIA. 

9.4. Ameer was with him in the same flight. Upon arrival at KLIA, 

Ameer went ahead to look for a taxi, leaving the appellant 

behind. Ameer told the appellant to carry the backpack with 
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him. However he was arrested by the police at Carousel F 

while on his way out. 

9.5. He claimed no knowledge of the contents of the backpack and 

knew about the drugs found inside the backpack only upon 

being informed by the police. 

9.6. He had known Arash for about 8 years and Ameer for about 

one month prior to the incident. 

Findings Of The Learned Judge At The End Of The Defence’s Case 

[10] The learned judge found the defence to be mere after-thought and 

recent invention. The characters Arash and Ameer were not raised 

during the prosecution’s case and not put to the relevant prosecution 

witnesses. Equally not put was the defence that the said backpack 

was given to him by Ameer to avoid paying the surcharge over the 

excess baggage. 
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[11] The learned judge was satisfied that the defence posited by the 

appellant was incapable of being believed and had failed to raise a 

reasonable doubt upon the prosecution’s case. The appellant was 

found guilty, convicted of the offence proffered and sentenced to 

suffer the death penalty. 

The Appeal Before Us 

[12] Learned counsel canvassed 3 broad grounds of appeal, namely: 

i. Change of judge in the course of trial; 

ii. Misdirection on the part of the learned judge as regards to 

actual possession; and 

iii. Appellant’s defence was not considered by the learned judge. 

Our Findings 

First issue - change of judge in course of trial 

[13] Learned counsel submitted that the learned judge only heard the 

evidence of PW-6 (cross-examination) onwards when he took over 

the case from the previous trial judge. The learned trial judge ought 

to have noted in his written judgement and state whether he was 



 
[2015] 1 LNS 1151 Legal Network Series  

10 

satisfied with the evidence of PW-1 to PW-6 even though he lacked 

the audio visual of those witnesses during their testimonies. Hence 

the learned judge had failed to conduct a maximum evaluation of 

the prosecution witnesses in particular PW-1 to PW-5 as he did not 

have the opportunity to assess their demeanours and credibilities. 

[14] The learned judge also did not state in his written judgement that he 

had accessed the CRT in order to analyse the credibilities and 

demeanours of PW-1 to PW-5 before being satisfied that PW-1 to 

PW-5 were credible witnesses. This failure is a non-direction which 

resulted in a misdirection. 

[15] The provision of s. 18 of the Courts of Judicature Act, 1964 (‘CJA’) 

is relevant to resolve this issue. The section provides as follows: 

“18. Proceedings in High Court to be disposed of by single Judge. 

(1) Every proceeding in the High Court and all business 

arising thereout shall, save as provided by any written 

law, he heard and disposed of before a single Judge. 

(2) Whenever any Judge, after having heard and recorded 

the whole or any part of the evidence in a proceeding, is 

unable through death, illness or other cause to conclude 

the proceeding, another Judge may: 
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(a) Continue with the proceeding from the stage at 

which the previous judge left it and: 

(i) act on the evidence already recorded by the 

previous Judge; or 

(ii) act on the evidence already recorded by the 

previous judge and partly by himself; or 

(b) resummon the witnesses and recommence the  

proceeding. 

(3) Where the Judge acts under subsection 2(a)(i) he may, 

either on his volition or at the request of any party to the 

proceeding, recall any of the witnesses as in respect of 

any part of the evidence already recorded, or he may 

take the evidence afresh. 

Provided that in respect of a criminal proceeding, the 

Court of Appeal and the Federal Court may, on appeal, 

set aside any conviction had on evidence not wholly 

recorded by the Judge before whom the conviction was 

had if such Court is of the opinion that the accused had 

been materially prejudiced thereby, and may order a new 

trial. 

[16] It is clear that the learned judge had proceeded with the trial 

pursuant to ss. 2(a)(ii) of s. 18, where the evidence was partly 

recorded by the previous judge and partly recorded by him. At this 

stage it is only apt for us to refer to the decision of this Court in Ranjit 

Singh Jit Singh v. PP [2012] 10 CLJ 128, regarding the purport of 
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this particular section where Abdul Malik Ishak JCA, speaking for 

the Court, at p.140, stated as follows: 

“[35] Section 18(2)(a)(i) of the CJA allows a succeeding judge to 

take over the proceeding left by the previous judge and the 

succeeding judge may continue with the proceeding from the stage 

at which the previous judge left it and, by virtue of s. 18(2)(a)(ii) of 

the CJA, act on the evidence partly recorded by the previous judge 

and partly recorded by the succeeding judge. The imperative words 

used here are Fact on the evidence partly recorded by the previous 

judge and partly by” the succeeding judge. And this  must 

necessarily mean that the succeeding judge is at liberty to consider 

the evidence of witnesses who may have testified before the 

previous judge. Thus, in the present appeal before us, the second 

High Court judge had clearly acted upon the evidence partly 

recorded by the first High Court judge and partly by himself and His 

Lordship - referring to the second High Court judge, is not 

hampered in exercising maximum evaluation on the testimonies of 

SP1 and SP2 as recorded by the first High Court judge. 

[36] The words in sub s. (2)(a)(i) and (2)(a)(ii) of s. 18 of the CJA 

“are in themselves precise and unambiguous” and that “best 

declare the intention of the lawgiver” (per Tindal CJ in The Sussed 

Peerage Case [1844] 11 Cl & Fin 85, 143)….” 

[17] The question thus is whether the succeeding judge is hampered in 

exercising maximum evaluation of the testimonies of the witnesses 

not recorded by him. Here, before us, the issue of possession of 

the drugs and trafficking in the drugs, the crux of the charge levelled 

against the appellant, emanates from the testimonies of PW-6, PW- 
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7 and PW-9. Their testimonies were recorded by the present 

learned judge. He had the audio visual advantage of assessing the 

credit worthiness of these material witnesses. Thus there is no issue 

that the present judge was hindered in accessing the demeanours 

and credibilities of these witnesses. 

[18] The previous judge recorded the testimonies of PW-1 to PW-5. PW-

2 was the police photographer. There was no cross-examination of 

his evidence. PW-3 was the store keeper. There was also no cross-

examination of his evidence but only submissions regarding the 

admissibility of a certain document. PW-5 was a witness from the 

Immigration Department, who testified on the endorsement she 

made on the passport bearing the appellant’s name. She too was 

not cross-examined. PW-4 was the chemist conducting the DNA 

analysis. Her cross-examination was more on the procedural 

aspect of the analysis and the data base used by her which does 

not include Iranian nationalities. PW-1 was the chemist who 

analysed the said drugs. Her cross-examination was largely on the 

process of homogenisation of the drugs, whether it was done before 

or during the analysis, which is no longer an issue before the courts 

now. The defence did not call any witness (chemist) to challenge 
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the methods employed by PW-1 in her analysis and the findings of 

her analysis. 

[19] From the narrative enumerated above, evidently the learned judge 

is not hampered in exercising maximum evaluation on the 

testimonies of PW-1 to PW-5 as recorded by the previous judge. 

These witnesses were rather formal witnesses. The questions 

posed to them were rather straight forward and their answers were 

also direct to the point. The failure to make such notation by the 

learned judge in his written judgement or to state that he had 

accessed the CRT in order to assess the credibilities of PW-1 to 

PW-5 can never amount to a non-direction. There is no law 

compelling the learned judge to do so in his written judgement. 

Additionally if the defence feels very strongly on the issues of the 

credibilities and demeanours of the witnesses, it is incumbent upon 

them to inform and alert the learned judge and urged the learned 

judge to resummon the witnesses and recommence the proceeding 

for the learned judge to see and hear for himself the demeanours 

and credibilities of the aforesaid witnesses to enable him to properly 

appraised the same. This is basic procedural fairness and propriety 

inherently embedded in the administration of our criminal justice 
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system. This though was not done by the defence. This fact goes 

a long way to show that the demeanours of the said witnesses were 

never an issue with the defence. 

[20] Neither was demeanour ever an issue with the previous judge. No 

notes were recorded by the previous judge relating to the 

demeanours of the aforesaid witnesses. It can only mean that the 

demeanours of the said witnesses is not an important criteria in 

assessing their credibilities nor could their credibilities be affected 

significantly by their demeanours. In any event the credibility of a 

witness is not solely dependent upon his or her demeanour while 

giving evidence in court. There are other factors of equal 

importance of which the most vital is to test it against the whole 

evidence in its entirety and the probabilities of the case. 

In the event we found no merits in respect of the submissions made 

on this issue. 
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Second Issue - Misdirection As Regards To Actual Possession; And 

Third Issue - Appellant’s Defence Not Considered By Learned 

Judge. 

[21] We proposed to deal with the second and third issues together as 

they are interwoven. Learned counsel submitted that the learned 

judge erred in law and in fact when he made an inference of 

knowledge based on the conduct of the appellant after the drugs 

were found. Going by the evidence of PW-7, it was only after the 

four packets were found that the appellant looked worried and said 

“No! No! No!” together with his hand gestures. Learned counsel 

further submitted that an inference of innocence can also be inferred 

from the conduct of the appellant after the drugs were found. An 

innocent man who was shocked would definitely react in such a way 

upon discovery of the drugs which did not belong to him. If he had 

known about the drugs he would already be anxious and worried 

during the inspection. This was not the case according to PW-7. 

[22] We have tooth-combed the judgement of the learned judge and 

found that His Lordship did not regard the reaction of the appellant 

after the drugs were found as the sole determinant to infer 

knowledge of the said drugs by the appellant but only one of the 
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factors that was taken into account. The surrounding circumstances 

of the case and the evidence adduced were also evaluated and 

taken into account by him. The following is what the learned judge 

had stated and found (at pp. 208 and 209, paras 12 and 13 Jilid 3, 

Rekod Rayuan (RR): 

“12. Bagi melengkapkan isu “actual possession” perlulah dilihat 

samada T mempunyai pengetahuan ke atas dadah yang 

berada di dalam beg hitam tersebut? Pengetahuan hanya 

boleh dibuktikan melalui reaksi T, keterangan mengatakan 

sebelum ditahan T kelihatan mencurigakan dengan berjalan 

mundar mandir di karosel F dan apabila dadah dijumpai oleh 

PW-6, T kelihatan gelisah dan dengan cepat menafikan 

dengan berkata “No! No! No!” Reaksi spontan tersebut 

menunjukkan beliau mempunyai pengetahuan. Begitulah 

juga cara mana dadah tersebut disembunyikan atau 

disimpan di dalam beg tersebut menunjukkan bahawa T 

mempunyai niat tersirat untuk mengelak dadah itu daripada 

dilihat atau dikesan oleh pihak berkuasa. Dadah tersebut 

dijumpai tidak disorokkan dan ia mudah dilihat setelah 

pakaian-pakaian dikeluarkan, mustahil T tidak dapat melihat 

bungkusan-bungkusan itu semasa beliau mengemaskan 

beg beliau. Andaian boleh dibuat di sini bahawa 

berdasarkan kepada fakta-fakta ini jelas menunjukkan T 

sememangnya mempunyai pengetahuan berkenaan dadah 

itu di dalam beg galasnya. Dengan merujuk kepada kes 

Chan Pean Leon v. PP (di atas) jelas menunjukkan bahawa 

T mengetahui jenis barangan yang beliau sedang miliki, iaitu 

dadah berbahaya dan perbuatannya adalah menyalahi 

undang-undang. 
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13. Saya berpuashati bahawa T memang mengetahui kehadiran 

dadah tersebut di dalam beg yang beliau bawa pada hari itu.” 

[23] It is obvious that contrary to the learned counsels submissions, the 

learned judge did not rely solely upon the reaction of the appellant 

upon the discovery of the drugs to infer knowledge but had also 

taken into account other relevant factors in particular, the appellant’s 

conduct at carousel F, the appellant’s restlessness (gelisah) and his 

spontaneous denial of having possession of the said drugs once the 

drugs were found and the manner of concealment of the drugs 

inside the backpack. The learned judge also surmised that the 

drugs could be easily seen once the clothes were removed and in 

such circumstances it is impossible for the appellant not have seen 

the drugs when he packed (mengemas) his bag. 

[24] We were with the learned counsel that the aforesaid reaction of the 

appellant upon the discovery of the drugs taken singularly could be 

interpreted or inferred either way. It could be inferred as indicative 

of his guilt (having the requisite knowledge) or indicative of his 

innocence (want of knowledge of the drugs). Nevertheless the said 

reaction cannot be taken in isolation. It is incumbent upon the court 
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to scrutinize the entire evidence adduced before the court to see 

whether an inference can be drawn against the appellant that he 

knew about the drugs inside the backpack. 

[25] At the risk of repeating the findings of the learned judge, we would 

reiterate that the evidence revealed that the appellant was seen 

alone at carousel area F. He was seen behaving in a suspicious 

manner which aroused the suspicion of PW-6 who testified that the 

appellant was pacing up and down (berjalan mundar-mandir) the 

carousel area and stopping to observe him and his team and 

beyond. He was seen carrying the backpack, fastened with a 

padlock. When PW-7 wanted to open the backpack, the appellant 

had the key and took it out from his pouch bag which he wore around 

his waist and unlocked the padlock. In such event there can be no 

doubt that the backpack and its contents were incriminatingly in his 

custody and control. Besides it is preposterous to suggest that the 

appellant came all the way from Iran to Malaysia for a few days to 

do business with only the pouch bag, without other clothings and 

personal items. When the backpack was opened, there were men’s 

clothes and the four plastic packets containing the drugs concealed 

in not in an ingenious fashion. The drugs were noticeable and were 
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discovered without much effort. PW-7 testified that (at p.95, Jilid 1, 

RR): 

“….Di dalam beg itu saya telah menjumpai beberapa helai pakaian 

dan pemeriksaan seterusnya saya telah menjumpai 4 bungkusan 

bahan kristal disyaki dadah dan saya telah maklumkan kepada 

D/Sub. Insp, Ghazali. Bungkusan itu dijumpai di bahagian belakang 

bag galas warna hitam. Bungkusan itu tidak mudah dilihat apabila 

dibuka. Ianya adalah 1 ruang yang betul-betul boleh memuatkan 4 

bungkusan bahan kristal disyaki dadah itu dan saya dapat rasakan 

dengan memicit dengan tangan di bahagian ruang itu” 

Meanwhile the investigating officer, PW-9, testified that the men’s 

clothes fitted nicely on the person of the appellant as seen in the 

photographs at pp. 251 to 255 of Jilid 3, RR. 

[26] We were of the view that the cumulative effect of the evidence 

enumerated above taken together verily fortified and fastened the 

notion that it could be safely inferred that the appellant indeed had 

the requisite knowledge of the drugs inside the backpack 

independent of the presumption in s. 37(d) of the Act. There was 

ample and compelling evidence therein for the court to draw an 

inference that the appellant knew about the drugs inside the 

backpack. 
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It requires a cogent and convincing evidence from the appellant for 

him to say that he had no knowledge of the drugs inside the 

backpack in such circumstances. As said by Lord Morris in the case 

of Warner v. Metropolitan Police Commissioner [1968] 2 ALL ER 

356 which was considered by the Federal Court in Public 

Prosecutor v. Abdul Rahman Akif [2007] 4 CLJ 337: 

“If there is assent to the control of a thing, either after having the 

means of knowledge of what the thing is or contains or being 

unmindful whether there are means of knowledge or not, then 

ordinarily there will be possession. If there is some momentary 

custody of a thing without any knowledge or means of knowledge 

of what the thing is or contains then, ordinarily, I would suppose that 

there would not be possession. If, however, someone deliberately 

assumes control of some package or container, then I would think 

that he is in possession of it. If he deliberately so assumes control 

knowing that it has contents, he would also be in possession of the 

contents. I cannot think that it would be rational to hold that 

someone who is in possession of a box which he knows to have 

things in it is in possession of the box but not in possession of the 

thing in it. If he had been misinformed or misled as to the nature of 

the contents, or if he had made a wrong surmise as to them, it 

seems to me that he would nevertheless be in possession of them” 

[27] In the upshot, we found no error committed by the learned judge 

when he inferred that the appellant had the requisite knowledge of 

the drugs inside the backpack based upon the factors enumerated 

in his judgement reproduced at paragraph 22 above. We were 
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indeed in full agreement with his findings upon the reasons as set 

out in paras 25 and 26 above. 

[28] Learned counsel also alluded to the fact that the appellant appeared 

normal before the drugs were discovered, made no attempt to 

escape and had cooperated fully during the investigation. The 

appellant even complied with the request of PW-6 to follow him to 

the room for an inspection. These conducts validates an inference 

of innocence to be drawn in favour of the appellant. 

[29] However, we do not think so. The appellant was in an enclosed area 

within the KLIA complex. He was surrounded by PW-6 and his team 

who were empowered with optimum legal authority to enforce the 

law entrusted upon them. The appellant indeed has no place to run 

leaving him with little option but to submit to PW-619 authority and his 

men and to co-operate with them. Such submission, co-operation, 

and docile conduct is no ground to indicate nor gauge the appellant’s 

innocence. 
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[30] Next the learned counsel submitted that the learned judge had erred 

in law and in fact when he made a finding that both the names of 

Arash and Ameer are fictitious and the defence is an afterthought 

defence. According to learned counsel, Ameer’s name was raised 

during the prosecution case in the cross-examination of PW-9, who 

also confirmed that Ameer’s name was stated in the appellant’s 

cautioned statement. The said statement though was not produced 

and admitted in evidence. Hence we do not know the full purport of 

the notice of the appellant’s defence disclosed to the prosecution. 

[31] We have tooth-combed the testimonies of PW-6 and PW-7, whom 

we have considered to be relevant and material witnesses, and 

agreed with the learned judge that indeed the characters Arash and 

Ameer and the roles played by them were not raised nor put to them 

(PW-6 and PW-7) in their cross-examinations. In our view, if indeed 

Arash and Ameer existed and have a role to play in the scheme of 

events, the appellant could have and should have informed both 

PW-6 and PW-7 of their existence and the role played by them. 

This is the first and earliest window of opportunity available to the 

appellant to tell his version of his defence or events as both PW-6 

and PW-7 were the front liners who were the first to have accosted 
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the appellant with the drugs in the backpack. The appellant also 

testified that Ameer arrived on the same flight. If so, why didn’t he 

tell that to PW-6 and PW-7? 

[32] We have equally tooth-combed the testimony of PW-9, the 

investigation officer, and found that Arash’s name and the role 

played by him were neither raised nor put to PW-9, contrary to the 

submissions made by learned counsel where he alluded to pp. 140 

and 141, Jilid 2, RR, to fortify his claim. In so far as Ameer’s name 

is concerned, we found that the name was mentioned by PW-9 when 

he requested, quite a number of times, to see the appellant’s 

cautioned statement in order to answer a series of questions posed 

by the then learned counsel for the appellant. The narrative, at pp. 

140, 141 of Jilid 2, RR, are as follows: 

“S: Dalam kes ini adakah cautioned statement direkodkan 

daripada OKT? 

J: Ya. 

S: Siapa yang rekodkan? 

J: Tidak ingat, pohon rujuk kepada cautioned statement. 

S: Tujuannya apa? 

J: Untuk mengetahui cerita dari OKT. 

S: Ada awak teliti statement itu? 

J: Ada. 

S: Ada buat siasatan berkenaan statement itu? 

J: Pohon lihat kepada statement untuk pastikan ada siasat 

atau tidak. 
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S: Biasanya ada siasat? 

J: Ya. 

S: Dalam kes ini? 

J: Perlu lihat kepada statement itu dahulu. 

Mahkamah: Sila rujukkan kepada saksi. 

Saksi: Tiada siasatan lanjut dilakukan, sebab penama 

dalam statement itu hanya sebutkan Amir sahaja. 

………. 

TPR melalui Mahkamah 

J: Saya tidak dibekalkan maklumat lengkap berkenaan 

Amir oleh Tertuduh. 

Soalan Mahkamah 

S: Selain sebab di atas adakah lain-lain sebab? 

J: Tiada, dia sebut Amir cuma warga negara Iran.” 

[33] From the above extract of PW-9’s evidence, it is apparent that 

Ameer’s name was not put or raised at the instance of the defence. 

It was PW-9’s answer in response to a question whether he had 

investigated the appellant’s cautioned statement that Ameer’s name 

cropped up. Equally learned counsel did not pursue the matter 

further, in particular, Ameer’s details and the role played by Amir. 

Also not put was the defence that the said backpack was given to 

him by Arash and Amir to avoid paying the surcharge for the excess 

baggage. It is also apparent that the then learned counsel, had 

accepted PW-9’s reasons in not investigating the appellant’s 

cautioned statement further on account that the named person was 

only described as Ameer (Tiada siasatan lanjut dilakukan sebab 

penama dalam statement itu hanya disebut Amir sahaja). In re- 
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examination by the learned Deputy Public Prosecutor (DPP), PW-9 

confirmed that the appellant did not supply the complete details of 

Amir. 

[34] Those were the circumstances under which Ameer’s name came to 

be mentioned during the prosecution’s case. In such event we were 

constrained to agree with the learned judge that the characters 

Arash and Ameer, both of whom appeared to have played a 

dominant role in the appellant’s defence, were not raised by the 

defence during the prosecution’s case rendering the same to be 

mere afterthought and concoction. Thus we were on all fours with 

the learned judge when he found as follows, at pp. 226 to 228 of Jilid 

3, RR: 

“45. Watak-watak yang disebutkan oleh T seperti Ameer dan 

Arash telah langsung tidak pernah ditimbulkan oleh pihak 

pembelaan ketika di dalam kes pendakwaan, samada 

secara diletakkan (put) kepada saksi pendakwaan atau di 

dalam bentuk soalan. Adalah menjadi undang-undang 

yang mantap bahawa pembelaan hendaklah diletakkan 

kepada saksi-saksi pendakwaan ketika disoalbalas, ini bagi 

menghormati sistem adversarial dalam kes jenayah yang 

diamalkan di negara ini. Saya merujuk kepada kes Tan 

Kim Ho v. PP [2009] 3 CLJ 236 di mana Mahkamah 

Persekutuan memutuskan berikut: 
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‘…he is required to do to enable the plaintiff or 

prosecution to bring out evidence to disprove what 

the defence intends to adduce. If the defence does 

not in any way indicate by cross examination of 

those facts, those statement made by the plaintiff’s 

or prosecution’s witnesses must be accepted true.’ 

46. Melalui kes Timhar Jimdani Ong v. PP [2010] 3 CLJ 938 

di putuskan di para 18: 

‘…Essential justice required that the defence 

should be put during the cross-examination of any 

witness that part of the evidence which is disputed. 

An early exposition of the defence, even at the 

prosecution’s stage has become an essential 

feature in the adversarial system of criminal trials 

in the common law jurisdictions.’ 

47. Berdasarkan kepada kes-kes di atas saya berpendapat 

pembelaan T ini hanyalah sekadar ‘after thought’ dan rekaan 

T sahaja, dan sepatutnyalah ditolak. Pihak pembelaan tidak 

pernah meletakkan kepada saksi pendakwaan bahawa beg 

itu telah diserahkan oleh Amer kepada T untuk mengelak 

beliau membayar ‘surcharge’ berlebihan berat. 

48. Saya berpuashati bahawa pembelaan T ini tidak boleh 

dipercayai dan telah gagal menimbulkan keraguan yang 

munasabah kepada kes pendakwaan.” 

[35] We were also of the view that Chan King Yu v. Public Prosecutor 

[2009] 1 MLJ 457 which requires that the version put forward by an 

accused person in his cautioned statement must be investigated by 

the investigating officer to verify the information or story provided by 

the accused person, has no application in the case presently before 

us on account of PW-9Es testimony that he could not investigate the 
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Appellant’s caution statement as only Amir’s name was mentioned. 

No other details about Amir was provided by the appellant. This 

would entitled the learned judge to disbelieve the appellant - see 

Teng Howe Sing v. PP [2009] 3 CLJ 733. It also is apparent that 

the then learned counsel had accepted PW-9’s explanation. He 

stopped at that and did not mount any further challenge - see Wong 

Swee Chin v. Public Prosecutor [1981] 1 MLJ 212. We too 

accepted PW-9’s explanation. PW-9 is not expected to go around 

endlessly looking for Ameer in the absence of further particulars 

relevant to his investigation. Additionally, the appellant’s cautioned 

statement was not produced and admitted in evidence. We were 

clueless as regards the version put forward by the appellant in his 

cautioned statement. 

[36] Learned counsel also submitted that the appellant in his evidence 

had said that Ameer had called him five (5) times after his arrest but 

the police didn’t allow him to answer the calls see p.154, Jilid 2, 

RR. This evidence together with the fact that the appellant’s hand 

phone which was seized by PW-6 had gone missing and not 

exhibited in court shows that the I.O had failed to conduct a complete 

and thorough investigation and had prejudiced the appellant. 
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[37] However, this piece of evidence that Ameer had called him at least 

five times after his arrest was again not raised and was neither put 

to the relevant prosecution witnesses namely PW-6, PW-7 and PW-

9. Hence they were denied the opportunity to deny, affirm, dispute 

or explain the same. This failure would render the said evidence to 

a mere recent invention, incapable of being accorded the due weight 

it deserved. In such event, the investigation and production of the 

hand phone would assume less relevance as the basis of the 

introduction of the hand phone evidence has no leg to stand on. 

Neither would it detract the fact that the appellant was arrested 

together with the backpack and that the said drugs were found inside 

the said backpack. 

[38] For all the reasons enumerated above, we found the conviction of 

the appellant to be safe. We therefore unanimously dismissed the 

appeal and affirmed the order of conviction and sentence by the High 

Court. 
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