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KIRUBANANTHARAJ A/L SELLVAM 

… RESPONDEN-RESPONDEN 

GROUNDS OF JUDGMENT 

INTRODUCTION 

[1] These are appeals by both the parties of the case. In this case, 

Sellvam and Kirubanantharaj (collectively called the Appellants)  

were found guilty and convicted under section 326 Penal Code 
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(PC) by the Sessions Court Judge (SCJ) and they were sentenced 

to imprisonment for a term of eight (8) years.  

[2] The charges against the Appellants read as follow: - 

Sellvam a/l Sangaralingam: 

“Bahawa kamu pada 29.8.2013 jam lebih kurang 5.00 

petang, di rumah setinggan, Jalan PJS 7/2, Bandar Sunway, 

dalam Daerah Petaling, dalam Negeri Selangor Darul Ehsan, 

telah didapati dengan sengaja menyebabkan cedera parah 

terhadap (1) lelaki melayu nama Muhammad Adni Bin Isa (no. 

k/p: 710918-04-5373) dengan menetak tangan sebelah kiri 

penama dengan menggunakan parang panjang. Oleh yang 

demikian, kamu telah melakukan satu kesalahan yang boleh 

dihukum dibawah seksyen 326 Kanun Keseksaan.”  

Kirubanantharaj a/l Sellvam : 

“Bahawa kamu bersama-sama Sellvam a/l Sangaralingam 

(no k/p: 680510-08-6687) pada 29.8.2013 jam lebih kurang 5.00 

petang, di rumah setinggan, Jalan PJS 7/2, Bandar Sunway, 

dalam Daerah Petaling, dalam Negeri Selangor Darul Ehsan, 

telah didapati dengan sengaja menyebabkan cedera parah 

terhadap (1) lelaki melayu nama Muhammad Adni Bin Isa (no. 

k/p: 710918-04-5373) dengan menetak tangan sebelah kiri 

penama dengan menggunakan parang panjang. Oleh yang 

demikian, kamu telah melakukan satu kesalahan yang boleh 

dihukum dibawah seksyen 326 Kanun Keseksaan dan dibaca 

bersama seksyen 34 Kanun Keseksaan.” 

[3] Dissatisfied with the Session Court Judge’s (SCJ) decision, the 

Appellants appealed against the conviction and sentence 

imposed by the SCJ. At the same time, the Prosecution appealed 
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against the sentence imposed by the SCJ. In this appeal, this 

Court dismissed the Appellants’  appeal and maintained the 

conviction ordered by the SCJ. The sentence of eight years’ 

imprisonment imposed on Kirubanantharaj was enhanced to 

eleven years’  imprisonment and four strokes of whipping. 

Kirubanantharaj being dissatisfied with the decision made by 

this Court appealed to the Court of Appeal. I now give the 

grounds of my decision in relation to Kirubanantharaj’s appeal. 

At the outset, the facts of the case are as follow.  

FACTS OF THE CASE 

[4] On 29/8/2013 at around 5.00pm, three technicians from the 

Tenaga Nasional Berhad (TNB) office; Mohd Fuad bin Ishak 

(PW4), Shahrul Afrizan bin Daai (PW5) and Muhammad Adni b 

Isa (PW7) went to a squatter house located at Jalan PJS 7 

Petaling Jaya (the premise) to cut off the electricity supply to  

the premise. PW7 who was also the victim was attacked and was 

injured by the Appellants before the cutting of the electricity 

supply. 

[5] According to PW7, there was an illegal usage of electricity at 

the premise which warranted the cutting of the electricity supply 

to the premise and a notice to cut off the electricity supply to 

the premise (D11) was given. On the day of the incident, PW7 

was explaining to Sellvam that his team would be cutting off the 

electricity supply to the premise. Soon after the PW7’s 

explanation, five Indian men came out from the premise with 

parang knives, a golf stick and a black truncheon held in their 

hands. PW7 further stated that the Appellants came up to him 

and they each held a parang knife in their hands.  
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[6] PW7 panicked and leaned on his car while the Appellants 

continued shouting at PW7 and pointing their parang knives  at 

him. Not long after that, the Appellants started to attack PW7 by 

chopping and slashing PW7’s hands with the parang knives held 

in their hands. PW7 was able to identify the Appellants as the 

two Indian men who attacked him at the premise during the 

incident. He stated that he could identify the Appellants because 

he went to the premise twice before the incident for inspections. 

During the inspection, he had seen both the Appellants. 

[7] PW7 was hospitalized for approximately thirty-four days in 

Pantai Hospital Kuala Lumpur and he underwent five to six 

surgeries in order to treat the injuries he sustained due to the 

incident. During PW7’s stay at the Pantai Hospital Kuala 

Lumpur, he was treated by Dr. Mohd Iskandar bin Mohd Amin 

(PW6), a microsurgeon of the said hospital. According to the 

medical report (P10) prepared by PW6, PW7 sustained the 

injuries as follow: - 

(a) 4 metacarpal bone fractured;  

(b) 8 extensor tendon cut;  

(c) 9 flexor tendon cut;  

(d) 5 small muscles of the hand cut;  

(e) Superficial and deep arterial arches cut;  

(f) Multiple veins cut;  

(g) 6 nerve to the digits cut;  

(h) Complete fracture of the ulna bone;  

(i) Chip fracture of the radius bone; and  

(j) 7 extensor tendon cut.  
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[8] PW6 further stated that the injuries sustained by PW7 were 

caused by sharp objects such as a parang knife or a big chopping 

knife as the cuts suffered by PW7 at his hands were clean cuts 

and some parts of the bones were broken due to the heavy blow 

by a sharp object. As a result of the incident, PW7 is now a 

disabled person as he can no longer use his left hand to carry out 

his daily activities anymore.  

[9] Another TNB technician, Mohd Fuad bin Ishak (PW4), who was 

at the scene during the incident identified the Appellants as the 

two Indian men who attacked PW7. According to PW4, the 

Appellants were furious and angry with the fact that PW7 and 

his team were going to cut off the electricity supply to the 

premise. PW4 heard one of them shouted “Siapa berani potong 

api!”. While PW7 and the technician team were sett ing up 

ladders to cut the electricity supply, the Appellants took the 

parang knives from inside the premise and started to attack PW7 

who was defenceless. During the incident, PW4 was only fifteen 

meters away from PW7. 

[10] Sahrul Afrizan bin Daai (PW5), the leader of the TNB 

technician team, was also present during the incident. According 

to PW5, he went to the premise with his team by the TNB ’s 

official lorry upon receiving instruction from PW4 to cut the 

electricity supply to the premise. PW5 stated that during the 

incident, he was standing behind the TNB lorry and hence he 

could not see exactly how the Appellants attacked PW7. 

However, PW5 identified both the Appellants as he stood very 

near to them during the incident.  

[11] PW5 testified that both the Appellants were angry during the 

incident and he saw them carrying parang knives in their hands. 

After the Appellants walked towards PW7, PW5 heard the 



 
[2016] 1 LNS 1560 Legal Network Series 

6 

slashing sounds from behind the TNB lorry where he was 

standing. After the Appellants left PW7, PW5 saw PW7 holding 

his injured left hand. PW5 and PW4 together with the other TNB 

technicians sent PW7 to the Subang Jaya Medical Centre before 

PW7 was transferred to the Pantai Hospital Kuala Lumpur.  

[12] An identification parade was conducted to identify the 

Appellants. From the identification report (P14), it was clearly 

shown that Kirubanantharaj was positively identified by, PW4, 

PW5 and PW7 while the identification report (P15), was unclear 

whether Sellvam was identified. However, PW4, PW5 and PW7 

identified the Appellants during the trial and also during the 

incident. 

[13] At the end of the prosecution case, the SCJ found that a prima 

facie case was proven by the prosecution thus, the Appellants 

were called to enter their defence.  

DEFENCE CASE 

[14] Sellvam stated that the fight was actually between PW7 and one 

of his employees, Kamal (not called as witness). According to 

Sellvam, during the incident, he requested from PW7 a notice to 

prove that they had to cut off the electricity supply to the 

premise. PW7 went back to his car and took out a parang knife 

from his car and attempted to attack Selvam. At that moment, he 

held PW7’s hand in order to protect himself from the attack and 

his employee, Kamal, who jump out from behind Sellvam, 

fought with PW7. The TNB technician team left with PW7 after 

the fight.  

[15] Kirubanantharaj entered a defence of alibi. In his evidence, he 

stated that he was a patrolling supervisor employed by Options 
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Security Service. He worked from 8am to 8pm everyday 

including the day of the incident. At around 4.00pm on the day 

of the incident, Kirubanantharaj was with a Nepalese worker and 

the safety supervisor, Anandan a/l Pachiappan (DW4) until 

8.00pm at their office in Taman Sri Manja Jalan Klang Lama. 

DW4 testified that Kirubanantharaj was with him on the day of 

incident. They were together in their office at Taman Manja 

from 1.00pm until 8.00pm. 

[16] At the end of the defence case, the SCJ found that  the defence 

evidence of the appellants had failed to raise a reasonable doubt 

on the prosecution’s case and as such the prosecution had 

proven a case beyond reasonable doubt. Hence, both the 

Appellants were convicted as charged.  

ISSUES 

[17] In this appeal, several issues were raised by the counsel for 

Kirubanantharaj which this Court narrowed down to the 

following: - 

(a) Whether the ingredients of the charge were proven by the 

prosecution.  

(b) Whether the common intention under section 34 PC was 

proven. 

(c) Whether there were material contradictions between the 

prosecution’s witnesses.  

(d) Whether Kirubanantharaj’s alibi evidence is sufficient to 

raise a reasonable doubt on the prosecution’s case. 

(e) Whether the sentence imposed by the SCJ were inadequate.  
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WHETHER THE INGREDIENTS OF THE CHARGE WERE 

PROVEN BY THE PROSECUTION 

[18] The counsel for the Appellants submitted that the SCJ erred in 

law and in fact when she decided that the prosecution had 

successfully proven the charges against the Appellants. 

[19] According to Ratanlal & Dhirajlal’s Law of Crimes, 27
th

 

Edition, page 2096, to prove the offence under section 326 PC, 

the prosecution must prove that grievous hurt was caused 

voluntarily by the accused. The prosecution must also prove that 

such grievous hurt was caused by means of an instrument used 

as a weapon which is likely to cause death. Grievous hurt is 

defined under section 320 PC as the following: - 

“The following kinds of hurt only are designated as grievous: - 

(1) Deprivation or impairment of the sight of either the eye or 

the hearing of either ear; 

(2) Deprivation or destruction of any organ, member or joint;  

(3) Permanent impairment of the powers of any organ member 

or joint; 

(4) Permanent disfiguration of the hand or face;  

(5) Fracture or dislocation of bone or tooth;  

(6) Any hurt which endangers life or which cases the sufferer 

to be in severe bodily pain for fifteen days .” (see Ratanlal 

Dhirajlal’s Law of Crimes, 27
th

 edition at page 2058- 

2059) 

[20] The SCJ in her written judgment stated that the prosecution had 

successfully proven that the offence under section 326 PC was 
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committed by the Appellants. The SCJ was satisfied with the 

evidence given by PW4, PW5 and PW7. All three of them 

identified the Appellants as the two Indian men who attacked 

PW7 using parang knives because the Appellants were 

dissatisfied that the electricity supply to their premise would be 

cut off. The SCJ also stated that the injuries sustained by PW7 

as stated in the medical report (P10) were  grievous injuries in 

accordance to the definition under section 320 PC.  

[21] From the facts of the case, this Court is convinced that PW7 

could identify the Appellants as it was his third visit to the 

premise on the day of the incident and he had seen the 

Appellants during his previous visits. His evidence alone is 

sufficient to prove the case against the Appellants. According to 

the medical report (P10), PW7 sustained several deep 

lacerations at his arms and fractures of ulna bones at both his 

arms. Other than that, his little finger at his left hand was also 

amputated due to the deep cuts he sustained from the attack. 

This Court is further convinced that an offence under section 

326 PC was committed when PW6 confirmed that the injuries 

sustained by PW7 were caused by sharp objects such as parang 

knives or big choppers. The weapons used by the Appellants 

were likely to cause death and that the injuries suffered by PW7 

were the kind of injuries designated as grievous.  

[22] Upon reading the record of appeal, this Court agreed with the 

finding of the SCJ and she was correct to find that the 

prosecution had successfully proven a case under section 326 PC 

against the Appellants. This Court is mindful of the trite law 

that an Appellate Court should be slow to interfere with the 

finding of the trial Court as it was the trial Court who had the 

audio visual advantage in assessing the credibility of the 

witnesses and evidence of the case. Unless the finding of the 
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SCJ was against the weight of evidence, there is no reason for 

this Court to rule out the finding of the SCJ. This principle was 

stated in the case of PP v. Hla Win [1995] 2 SLR 424 as 

follows: - 

“It is settled law that an appellate court will not interfere 

with a trial judge’s findings of fact based on the credibility 

and veracity of the witnesses whom the trial judge has seen 

and observed when giving evidence, unless the findings are 

clearly against the weight of evidence and unsupportable .” 

[23] Hence, this Court finds that the SCJ was correct in finding that 

the prosecution had proven the ingredients under section 326 

PC. 

WHETHER THE COMMON INTENTION UNDER SECTION 34 

PC WAS PROVEN 

[24] On this issue, the counsel for Kirubanantharaj submitted that the 

common intention under section 34 PC did not arise as 

Kirubanantharaj was not at the scene of crime whe n the incident 

occurred. He further stated that Kirubanantharaj was actually at 

work and was not with Sellvam at the scene during the incident. 

According to DW4, Kirubanantharaj was with him in their office 

at Taman Sri Manja on the day of incident from 1.00pm to 

8.00pm. 

[25] The SCJ did not discussed on the issue of common intention in 

her written judgment. However, this Court is of the view that 

common intention was proven from the evidence of PW4, PW5 

and PW7 who confirmed that Kirubanantharaj was one of the 

two Indian men who attacked PW7. There is no reason for this 

Court to reject the evidence given by these credible eye -



 
[2016] 1 LNS 1560 Legal Network Series 

11 

witnesses. The question of common intention is based on the 

facts and circumstances of each case.  In the instant case, the fact 

that Kirubanantharaj was one of the attackers who came out 

from the premise holding weapons and attacked PW7 was 

sufficient to prove common intention. It was clear from the case 

of Suresh v. State of Uttar Pradesh AIR [2001] SL 1344, which 

states as follows: - 

“Common intention can be formed previously or in the course 

of occurrence and on a spur of moment. The existence of a 

common intention is a question of fact in each case to be 

proved mainly as a matter of inference from the 

circumstances of the case .” 

[26] In the case of Goh Wee Khian v. PP [2013] 6 CLJ 737, this 

Court observed the principle that so long as there was no 

miscarriage of justice, an Appellate Court will still uphold the 

decision of the lower Court even though there was non-

consideration of certain issues. The particular part of the 

judgement is reproduced as follows: - 

“Even though the Court of Appeal took the view that the High 

Court judgment was of no assistance, it nevertheless had 

considered and subjected all the evidence adduced by the 

prosecution to a critical examination. The Court of Appeal 

had given sound reasons as to why the evidence was admitted 

and how it had implicated the Appellant. There was no 

miscarriage of justice against the appellant as the Court of 

Appeal’s decision was based on the evidence adduced from 

the witnesses called by the prosecution as appearing in the 

appeal records. I am therefore of the view that the Court of 

Appeal did not err on this issue .” 
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[27] Although the SCJ did not discussed on the issue of common 

intention, this Court nevertheless finds that there was no 

miscarriage of justice against the accused as the facts had 

clearly shown that there was a common intention between the 

Appellants as he was one of the attackers who had caused the 

injuries to PW7. 

WHETHER THERE WERE MATERIAL CONTRADICTIONS 

BETWEEN THE PROSECUTION’S WITNESSES 

[28] The counsel for Kirubanantharaj submitted that there were 

discrepancies between the evidence given by PW4, PW5 and 

PW7 during the examination in chief which went to the issue of 

the credibility of the witnesses. The counsel highlighted the 

contradictory evidence given by the three prosecution witnesses 

as follow: - 

1. Evidence of PW4; 

“Apabila saya sampai tempat kejadian, iaitu tempat yang 

hendak potong api, saya Nampak Encik Adni sedang memberi 

penjelasan kepada pengguna iaitu penghuni rumah tersebut. 

Ketika itu saya Nampak dua orang pengguna berbangsa India 

seorang berumur dan seorang muda…”  

2. Evidence of PW5 

“Kemudian, ada seorang tua lelaki India marah -marah tidak 

benarkan kami potong bekalan elektrik.. Lelaki India tua keluar 

dari rumah, tetapi tidak melalui pintu hadapan. Dia ikut pintu 

belakang… Pada masa itulah, india lelaki tua tersebut keluar 

bersama seorang muda”  
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3. Evidence of PW7 

“Penguna rumah tersebut iaitu seorang India tua daripada 

dalam rumah tidak keluar rumah bertanya nak buat apa… 

Kemudian, keluar seorang perempuan India gemuk membawa 

sekeping kertas. Tiba-tiba keluar lima orang India lelaki..”  

[29] This Court finds that the counsel’s submission was irrelevant 

and the discrepancies highlighted by the counsel were not 

material. This Court is of the view that what matters in the 

evidence presented was that all the three witnesses who 

witnessed the incident confirmed unanimously that it was the 

Appellants who attacked PW7 during the incident. This point 

was correctly evaluated by the SCJ and thus, this Court finds it 

unnecessary to interfere with the finding of the SCJ.  

[30] In Lee Kwai Heong & Anor v. PP [2006] 1 CLJ 1043, it was 

stated that unless there was an error on the part of the trial judge 

in assessing the credibility of the witnesses, then it will be the 

duty of the appellate Court to change the trial judge ’s finding. 

However, it must be done after a critical examination on every  

aspect of evidence adduced in order to be convinced that the 

finding of the trial judge was wrong. The relevant judgement is 

hereby reproduced: - 

“And in order to be convinced that the decision of the trial 

judge is wrong, an appellate court has a duty to  check by 

critical examination of the whole of the evidence the trial 

judge’s conclusion as to the truthfulness of witnesses .” 

[31] It was also stated in Pie Bin Chin v. PP [1985] 1 MLJ 234 as 

follows: - 
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“It is only when a witness’s evidence on material and obvious 

matters in the case is so irreconcilable, ambivalent or 

negational that his whole evidence is to be disregarded. 

Forgetfulness and failure to recall exactly certain events, 

which did not seem to be important to the witnes s, do not 

necessarily shake his credibility or render other parts of his 

story unworthy of belief. Various persons are endowed with 

varying powers of cognition, attentiveness and perception, so 

that it is not uncommon for two witnesses to a common event 

to describe it in slightly differing versions .” 

[32] From the facts of this case, the discrepancies between the 

evidence given by PW4, PW5 and PW7 did not go to the root of 

the material evidence and thus it did not affect the credibility of 

such witnesses. In the case of Mohamed Alias v. Public 

Prosecutor [1981] 1 LNS 200, it was stated as follows: - 

“The fact that there are discrepancies in a witness ’ testimony 

does not straight-away make him an unreliable witness and 

make the whole of his evidence unacceptable. It is open to the 

court having observed the demeanour of the witness and after 

careful consideration of such discrepancies to accept parts of 

the witness’ evidence if it considers them to be true .” 

[33] This Court also referred to the principle in the  case of PP v. 

Datuk Haji Harun bin Haji Idris (No. 2)  [1977] 1 MLJ 15 where 

it was held as below: - 

“In my opinion discrepancies there will always be, because in 

the circumstances in which the events happened, every 

witness does not remember the same thing and he does not 

remember accurately every single thing that happened. It may 

be open to criticism, or it might be better if they took down a 

notebook and wrote down every single thing that happened 
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and every single thing that was said. But they did not know 

that they are going to be witnesses at this trial. I shall be 

almost inclined to think that if there are no discrepancies, it 

might be suggested that they have concocted their accounts of 

what had happened or what had been said because their 

versions are too consistent. The question is whether the 

existence of certain discrepancies is sufficient to des troy 

their credibility. There is no rule of law that the testimony of 

a witness must either be believed in its entirety or not at all. 

A court is fully competent, for good and cogent reasons, to 

accept one part of the testimony of a witness and to reject the 

other. It is, therefore, necessary to scrutinize each evidence 

very carefully as this involves the question of weight to be 

given to certain evidence in particular circumstances .” 

[34] This Court finds that other than the minor discrepancy 

highlighted by the Appellants, these witnesses gave consistent 

evidence of the attack on PW7. In fact, the evidence against 

Kirubanantharaj on the commission of the offence was 

overwhelming. 

WHETHER KIRUBANANTHARAJ’S ALIBI EVIDENCE IS 

SUFFICIENT TO RAISE A REASONABLE DOUBT ON THE 

PROSECUTION’S CASE 

[35] The Counsel for Kirubanantharaj submitted that the SCJ erred in 

finding that Kirubanantharaj’s alibi defence was a bare denial 

and an afterthought. He stated that the police report lodged by 

Sellvam was a proof that the defence was not an afterthought. 

Moreover, it was clear from the notes of evidence that the 

defence was raised during the prosecution case during the cross 

examination of PW4 and PW5.  
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[36] The SCJ concluded that the defence version was a bare denial 

and an afterthought on the ground that the evidence of the 

defence witnesses was inconsistent during the examination in 

chief, cross- examination and the re-examination. The SCJ 

stated that the defence evidence was never raised during the 

prosecution’s case. Other than that, the SCJ also found that there 

were contradictions between the evidence of the defence 

witnesses. The SCJ’s judgement in relation to this issue is as 

follows: - 

“Mahkamah ini berpuashati bahawa keterangan-keterangan 

SD1 dan SD2 adalah penafian semata-mata (bare denial) dan 

suatu fikiran terkemudian (afterthought). Mahkamah ini 

mendapati bahawa keterangan mereka adalah tidak konsisten 

sewaktu pemeriksaan utama, pemeriksaan balas dan 

pemeriksaan semula. Versi pihak pembelaan sebagaimana 

keterangan SD1 dan SD2 tidak dibangkitkan seawal peringkat 

Pendakwaan. 

Selain itu, Mahkamah ini juga berpuas hati bahawa 

keterangan-keterangan SD3 dan SD4 tidak sama sekali 

membantu apatah lagi menyokong keterangan SD1 mahupun 

keterangan SD2 berkenaan kejadian yang telah berlaku. 

Sebagai contoh, Mahkamah ini mendapati bahawa terdapat 

percanggahan di dalam keterangan SD1 dan SD4 bilamana 

SD1 di dalam keterangan beliau mengatakan berada bersama 

SD4 di pejabat Taman Sri Manja Jalan Klang Lama Petaling 

Jaya di antara pukul 4.00 petang sehingga 8.00 malam pada 

tarikh kejadian 28.9.2013 seangkan SD4 menyatakan mereka 

berada di dalam bangunan yang sama pada tarikh tersebut 

daripada pukul 1.00 tengahari sehingga 8.00 ataupun 8.30 

malam.” 
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[37] Upon scrutinizing the record of appeal, this Court f inds that the 

SCJ’s finding that the defence was a bare denial and an 

afterthought was correct as the defence put up by 

Kirubanantharaj merely rejects the prosecution’s evidence 

without any evidence in support of the defence. This could be 

seen when Kamal was not called as witness although it was 

stated that the fight was between Kamal and PW7. Other than 

that, Kamal’s name was never mentioned in Selvam’s police 

report (D18). 

[38] In addition to the above, this Court agrees with the submission 

of the prosecution that the defence evidence should be 

considered as an afterthought as the defence of alibi was not 

raised at the earliest stage during the cross examination of PW4. 

The defence of alibi was only raised after the PW4 and PW5 

were re-called by the prosecution to give evidence. Hence, the 

defence evidence failed to raise a reasonable doubt on the 

prosecution’s case. 

[39] Be that as it may, this Court finds that even if the defence of 

alibi was not an afterthought, this defence would still fail to 

raise a reasonable doubt on the prosecution ’s case because alibi 

evidence could not prevail over a positive identification. In this 

appeal, PW4, PW5 and PW7 positively identified 

Kirubanantharaj as one of the two Indian men who attacked PW7 

using parang knives.  

[40] PW7’s positive identification of Kirubanantharaj was strong as 

he had already visited the premise twice for inspection before 

the day of the incident. He had already seen Kirubanantharaj 

during his visits to the premise for the inspection. Other than 

that, the fact that PW4, PW5 and PW7 had sufficient look at 

Kirubanantharaj at the premise during the incident was 



 
[2016] 1 LNS 1560 Legal Network Series 

18 

sufficient to convince this Court that the identification was 

good. Moreover, the incident took place at around 5.00pm where 

it was still bright at the moment.  

[41] In the case of Thenegaran a/l Murugan & Anor v. Public 

Prosecutor [2013] 2 MLJ 855, it was stated as follows: - 

“We are mindful that evidence of identification should always 

be approached with caution. The main reason is because the 

fallibility of human observation. It is not enough for 

identifying witness to be honest; the reliability of his 

observation must also be tested. This depends on various 

factors such as lighting, visibility and eyesight; the proximity 

of the witness; his opportunity for observation both as to time 

and situation the extent of his prior knowledge of the 

accused; the mobility of the scene; corroboration; 

suggestibility; the accuser’s face, voice, build, gait and 

dress; the result of identification parade, if any, and the 

evidence by or on behalf of the accused.  The list is not 

exhaustive. These factors, or such of them as are applicable 

in a particular case, are not individually decisive, but must 

be weighed one against the others, in the light of the evidence 

and the probabilities .” 

[42] This Court finds that the identification by PW4, PW5 and PW7 

was positive. Hence, the alibi evidence of Kirubanantharaj could 

not prevail over the positive identification made by PW4, PW5 

PW7 and as such it could not raise a reasonable doubt on the 

prosecution’s case. This Court was guided by the principle laid 

down in the case of Duis Akim & Ors v. PP [2014] 1 MLJ 49 

which states as follows: 

“However, alibi could not prevail over the positive 

identification of an accused person especially so in the face 
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of categorical statements coming from credible witnesses who 

had no ill motives in testifying. Thus, in Mutachi Stephen v. 

Uganda [2003] UGCA 9 the accused said that on the night 

the offence took place he was already asleep with his wife. 

However, there was a witness who had positively identified 

him. As such his alibi collapsed. He has been squarely put at 

the scene of crime.  

Similarly in the present case it was the finding of the learned 

trial judge, which we agree, that the appellants had been 

positively identified by PW1. As such, the alibi defence of the 

first and second appellants collapsed. And since the third 

appellant did not rely on alibi it was therefore not relevant to 

him. Yet the learned trial judge appeared to have also 

allowed the defence of alibi for the third appellant.  

Interestingly, we note that all the appellants claimed to be 

together that night yet the third appellant did not find it 

necessary to plead alibi as his defence. And it should also be 

noted that a senior counsel represented h im right from the 

beginning of the case. Basically his defence was one of bare 

denial. But upon being positively identified his denial 

collapsed as well.” 

[43] Thus, the SCJ was correct in finding that Kirubanantharaj ’s 

detence did not raise a reasonable doubt on the prosecution’s case 

and as such he was correctly convicted for the offence as charged.  

WHETHER THE SENTENCE IMPOSED BY THE SCJ WAS 

INADEQUATE 

[44] Both the prosecution and Kirubanantharaj appealed against the 

sentence imposed by the SCJ. On appeal, counsel for 
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Kirubanantharaj submitted that Kirubanantharaj was only 

twenty-two years old and he was the sole breadwinner of his 

family. He also stated that as he was a first offender without any 

criminal record, a sentence of imprisonment for a term of eight 

years was excessive.  

[45] On the other hand, the prosecution submitted that the sentence 

imposed by the SCJ was manifestly inadequate on the ground 

that it did not reflect the seriousness of the offence commi tted. 

[46] In considering whether the sentence imposed on Kirubanantharaj 

was manifestly inadequate or otherwise, this Court is  mindful 

that public interest must always be the first and foremost 

consideration. The offence committed involved violence 

resulting in the serious injuries caused PW7 and thus public 

interest demands an appropriate sentence to be imposed to 

punish Kirubanantharaj and to deter potential offenders from 

committing the same offence. The sentence imposed must also 

be sufficient to reflect the gravity of the crime itself.  

[47] In this appeal, PW7 was attacked by the Appellants while he was 

carrying out his official duty in accordance to the instruction of 

his authorities under a notice to cut the electricity supply to  the 

premise (D11). Furthermore, there was no evidence to show that 

that PW7 had used any weapon against the Appellants in 

defending himself or that he had started the fight. Thus the only 

conclusion that this Court could arrive at was that 

Kirubanantharaj was violent and had acted excessively in 

attacking PW7 repeatedly with the parang knife causing the 

grievous injuries to PW7. PW7 was even declared a disabled 

person due to the permanent loss of the use of his left hand.  

[48] From the facts and circumstances of this case, this Court is of 

the view that the sentence imposed by the SCJ was manifestly 
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inadequate as the offence was violently committed on the 

defenceless victim. In order to arrive at the most appropriate 

sentence, this Court referred to some case law authorities. In 

Rosli bin Supardi v. PP [2002] 3 MLJ 2006, the victim’s throat 

was cut several times by the appellant using a knife. On appeal, 

the Court of Appeal substituted the sentence imposed by the 

Sessions Court Judge with a term of imprisonment of twelve 

years and five strokes of whipping.  

[49] In a case decided by this Court, Poovaneswaran a/l Sellan & 

Anor v. PP [2016] MLJU 559, the appellants committed an 

offence under section 326 PC where the victim was grievously 

injured at his head, hand, and legs by the appellants by using 

parang knives, a golf stick and a wood. Although the appellants 

in that case were first offenders, this Court imposed a sentence 

of twelve years’ imprisonment and eight strokes of whipping for 

each appellant.  

[50] Based on the above cases, the sentencing range for the offences 

under section 326 PC is around twelve years. The sentence of 

eight years imprisonment without whipping imposed by the SCJ 

was manifestly inadequate. Therefore, I set aside the sentence 

imposed by the SCJ and substituted it with a term of 

imprisonment of eleven years and four st rokes of whipping.  

CONCLUSION 

[51] Based on the above reasons, I therefore dismissed the 

Appellant’s appeal and allowed the appeal of the prosecution.  

Dated:   15 DECEMBER 2016 
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