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IN THE HIGH COURT OF MALAYA AT SHAH ALAM 

IN THE STATE OF SELANGOR DARUL EHSAN, MALAYSIA 

[CRIMINAL APPLICATION NO: 44-201-12/2016] 

PARAMESWARAN ALAGU@ALAGAN ... APPLICANT 

Lawan 

1. TIMBALAN MENTERI DALAM NEGERI 

2. PENGUASA KANAN PUSAT PEMULIHAN 

AKHLAKMACHANG, KELANTAN 

3. KETUA POLIS NEGARA ... RESPONDENTS 

JUDGEMENT 

[1] This is an application vide notice of motion dated 5 December 

2016, by the applicant, Parameswaran a/l Alagu Alagu for the issue 

of a writ of habeas corpus for his release from detention. He is 

presently detained pursuant to an order made by the Deputy 

Minister of Home Affairs (“Deputy Minister”) under section 6(1) of 

the Dangerous Drugs (Special Preventive Measures) Act 1985 (“the 

Act”). 

[2] The applicant was arrested and remanded by the police on to assist 

investigations under section 3(1) of the Act. On 10 June 2016, ASP 

Jodie Yap Siew Wen completed her investigation report under 

section 3(3) of the Act and submitted it to the Inquiry Officer, Dzul 

Iswari Bin Mohd Jaafar and the first respondent, the Deputy 

Minister of Home Affairs (“the Deputy Minister”). 
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[3] On 15 June 2016, the Inquiry Officer conducted an inquiry under 

section 5(4), and thereafter submitted his report in writing to the 

Deputy Minister on the same day. 

[4] In reliance on ASP Jodie Yap Siew Wen’s investigation report 

under section 3(3) of the Act and the inquiry officer’s report under 

section 5(4) of the Act, the Deputy Minister issued an order dated 

24 June 2016 directing the applicant’s detention at the 

Rehabilitation Centre in Machang, Kelantan, for a period of two 

years beginning 24 June 2016.  

[5] The order was made pursuant to section 6(1) of the Act which 

provides: 

(1) Whenever the Minister, after considering- 

(a) the complete report of investigation submitted under 

subsection 3(3); and 

(b) the report of the Inquiry Officer submitted under 

subsection 5(4), 

is satisfied with respect to any person that such person has been or 

is associated with any activity relating to or involving the 

trafficking in dangerous drugs, the Minister may, if he is satisfied 

that it is necessary in the interest of public order that such person 

be detained, by order (hereinafter referred to as a “detention order”) 

direct that such person be detained for a period not exceeding two 

years. 

[6] On 27 June 2016, the applicant made representations to the 

Advisory Board constituted under Article 151(2) of the Federal 

Constitution. After hearing the applicant’s representation on 20 

September 2016, the Advisory Board made its recommendations to 

the Yang di-Pertuan Agong. On 29 September 2016, the Yang di-
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Pertuan Agong after considering the recommendations of the 

Advisory Board, affirmed the detention order made by the Deputy 

Minister. 

[7] The applicant advanced 3 grounds in support of his application: 

i. There was non-compliance with section 5(1) of the Act.  

ii. There was non-compliance with section 9(2)(a) of the Act and 

Rule 3 of the Dangerous Drugs (Special Preventive Measures) 

(Advisory Bard Procedure) Rules 1987; and 

iii. That the appointment of the Inquiry Officer was not proven in 

breach of section 5(1) of the Act. 

The principles applicable 

[8] Section 11C of the Act provides: 

(1) There shall be no judicial review in any court of, and no 

court shall have or exercise any jurisdiction in respect of, any 

act done or decision made by the Yang di-Pertuan Agong or 

the Minister in the exercise of their discretionary power in 

accordance with this Act, save in regard to any question on 

compliance with any procedural requirement in this Act 

governing such act or decision. 

And, section 11D provides that judicial review includes a writ 

of habeas corpus. 

[9] It is clear that this section precludes a detainee from challenging 

the validity of a detention order made against him under the Act 

save and except if there was non-compliance with the procedural 

requirements for making the detention order. 
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[10] In SK Tangakaliswaran Krishnan v. Menteri Dalam negeri 

Malaysia & Ors [2010] 1 MLJ 149, [2009] 2 MLRA 631, [2010] 3 

AMR 781, the Federal Court held that on an application for habeas 

corpus the burden of satisfying the court that the detention is lawful 

lies throughout on the detaining authority. 

[11] In Lee Kew Sang v. TMDN [2005] 3 CLJ 914, [2004] AMEJ 0130, 

[2005] 1 MLRA 692, the Federal Court explained what amounts to 

procedural non compliance in these words: 

“..the first thing that the courts should do is to see whether 

the ground forwarded is one that falls within the meaning of 

procedural non-compliance or not. To determine the question, 

the courts should look at the provisions of the law or the rules 

that lay down the procedural requirements. It is not for the 

courts to create procedural requirements because it is not the 

function of the courts to make law or rules. If there is no such 

procedural requirement then there cannot be non-compliance 

thereof. Only if there is that there can be non-compliance 

thereof and only then that the courts should consider whether, 

on the facts, there has been non-compliance.” 

[12] Guided by these principles, I turn to consider the submissions of 

the parties on the grounds relied on by the applicant. 

Issue One: Whether there was compliance with s. 5 of the Act 

[13] The first ground is based on non-compliance with the procedural 

requirement of section 5 of the Act. This complaint made by the 

applicant requires a short narrative. Lans Koperal Anbalagan a/l 

Vasu (“Anbalagan”), a police officer from the Narcotics Branch of 

Ibu Pejabat Polis Kontinjen Selangor had acted as a Tamil 

interpreter during the recording of the applicant’s statement by the 

investigating officer, ASP Jodie Yap Siew Wen on 12 May 2016 
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and during the inquiry proceedings before the Inquiry Officer, Dzul 

Iswari bin Mohd Jaafar (“Dzul”) on 15 June 2016.  

[14] The applicant alleged in his affidavit that Anbalagan had not 

interpreted correctly the statements he made to the investigating 

officer and the inquiry officer. The applicant further alleged that he 

had not admitted to the investigating officer or the inquiry officer 

that he was involved in any drug trafficking activity. However, the 

Chairman of the Advisory Board, had informed him during his 

representation hearing that he had in fact admitted to being 

involved in drug trafficking activity according to the statements 

recorded by the investigating officer and the Inquiry Officer. 

[15] It will be useful at this juncture if I set out section 5 of the Act: 

(1) There shall be appointed by the Minister in writing such 

number of Inquiry Officers as may be necessary for the 

purposes of this Act: 

Provided that no police officer nor any person who is 

not legally qualified shall be appointed to be an Inquiry 

Officer. 

(2) Upon receiving the report under subsection 3(3), the Inquiry 

Officer shall inquire whether there are reasonable grounds for 

believing that such person has been or is associated with any 

activity relating to or involving the trafficking in dangerous 

drugs. 

(3) An Inquiry Officer may, in his discretion, for the purpose of 

subsection (2): 

(a) require the attendance before him of a person 

detained under section 3; 
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(b) procure and receive all such evidence, whether oral 

or in writing and whether the same be admissible or not 

under any written law for the time being in force 

relating to evidence or criminal procedure, which he 

may think necessary or desirable; 

(c) summon and examine witnesses on oath or 

affirmation, and may for those purposes administer any 

oath or affirmation;  

(d) require the production of any document or other 

thing in his opinion relevant to the case. 

(4) An Inquiry Officer shall submit his report in writing to the 

Minister within such period as may be prescribed by the 

Minister by regulations made under this Act. 

[16] The applicant contended that his assertion was never denied nor 

contradicted by the respondents in any of their affidavits and this 

amounted to an admission based on the principle of law enunciated 

by the Court of Appeal in Ng Hee Tong & Anor v. Public Bank 

Berhad [1995] 1 CLJ 609. This rendered the contents of the report 

prepared by the inquiry officer under section 5(4) irregular and 

defective.  

[17] It was argued that the detention order issued against the applicant 

was consequently also defective as section 6(1)(b) of the Act 

requires the Minister to consider the inquiry officer’s report before 

issuing a detention order against the applicant. 

[18] In answer, the learned Federal Counsel accepted that the assertion 

of the applicant in his affidavit that he had not admitted to the 

investigating officer or the inquiry officer that he was involved in 

any drug trafficking activity was never denied nor contradicted by 
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the respondents. However, he argued that the averment was 

baseless as Anbalagan was merely performing an official duty in 

which he had no personal interest and there was no reason for him 

to have interpreted incorrectly. She contended that at such there 

was no merit in the contention that the report of the inquiry officer 

was inaccurate and defective. 

[19] The principles governing the evaluation of affidavit evidence have 

been spelt out in numerous cases. In the oft cited case of Ng Hee 

Tong & Anor v. Public Bank Berhand [1995] 1 CLJ 609, the Court 

of Appeal held that where one party makes a positive assertion 

upon a material issue, then those allegations not replied to must be 

taken to have been accepted. See also Esa Bin Sayon v. Wong Kim 

Poh [1985] 2 CLJ 382 and Alloy Automotive Sdn Bhd [1986] 1 CLJ 

2. 

[20] In the present instance, the effect of the failure of the respondents 

to challenge or contradict the averment of the applicant is that he 

had not admitted to the inquiry officer or investigating officer that 

he was involved in drug trafficking activities. I do not therefore 

accept the submission of learned Federal Counsel that the 

applicant’s averment must be rejected on the basis that Anbalagan 

was merely discharging an official duty. In my view, there was 

nothing improbable about the averment made by the applicant as 

Anbalagan was an officer from the narcotics department. 

[21] The importance of the report of the Inquiry Officer was considered 

by the Federal Court in Muhammad Jailani bin Kasim v. Timbalan 

Menteri Keselamatan Dalam Negeri, Malaysia & Ors [2006] 6 MLJ 

403. In this regard, the Court observed: 

“The reports specified in s. 6(1)(a) and (b) of the Act play a 

very significant role in the making of a detention order 

against a person. The Minister must consider these reports 
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before making a detention order. They are therefore pre-

conditions to the exercise of power under s. 6(1) of the Act. 

They are part of the decision making process and not the 

decision itself. Thus they amount to procedural requirements 

governing the exercise of discretion by the Minister in 

making a detention order within the meaning of s. 11C of the 

Act. A breach of this requirement is therefore subject to 

judicial review. The case of The Reverend Thomas Pelham 

Dale’s case (1881) 6 QBD 376 cited in Re Tan Boon Liat 

referred to earlier makes it clear that the steps taken to detain 

a person must be entirely regular. Thus, if a report must be 

considered before making a detention order it must be one 

that is in regular form.” 

[22] It is clear from the foregoing passage that it is a mandatory 

requirement that the report made by the inquiry officer under 

section 5(4) of the Act must be accurate and in regular form. In the 

instant case, the applicant had informed the inquiry officer that he 

was not involved in any drug trafficking activity but the report of 

the inquiry officer stated otherwise. The report was therefore 

inaccurate and irregular. It is this very this report the Deputy 

Minister had considered in making the detention order against the 

applicant. Accordingly, I hold the detention order made against the 

applicant is not one that has been validly made. 

[23] This is sufficient to decide the matter in the applicant’s favour. It is 

therefore not necessary for me to examine in detail the remaining 

two grounds. However, as I have heard submissions from the 

parties, I shall offer some brief observations. 

Issue two: Failure of the Investigating Officer to inform the applicant 

of the contents of his detention order 
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[24] The second ground urged in support of this application is that the 

detention is bad because the investigating officer had failed to 

inform the applicant of the contents of his detention order and of 

his right to make representations to the advisory board when the 

detention order was served on him as mandated by section 9(2)(a) 

of the Act ad Rule 3 of the Dangerous Drugs (Special Preventive 

Measures) (Advisory Bard Procedure) Rules 1987. 

[25] It was said that the assertion of the applicant was supported by the 

fact that another detention order was served on another detainee, 

namely one Nathan a/l Vijayan, at the exact same time, ie, 5.00 pm 

on the same day at the same place where the applicant was being 

detained. It was contended that it was not possible for the applicant 

and Nathan to be have been served with the detention order at the 

same time. The failure to inform the applicant of the contents of his 

detention order and of his right to make representations to the 

Advisory Board, it was argued, constituted a breach of the 

procedural requirement contained in section 9(2)(a) of the Act ad 

Rule 3 of the Dangerous Drugs (Special Preventive Measures) 

(Advisory Bard Procedure) Rules 1987. 

[26] The Federal Counsel argued, and I agree that there is no merit in 

this complaint made. The investigating officer and Anbalagan had 

had deposed that the applicant was served and explained the 

contents of his detention order and of his right to make 

representations to the Advisory Board. The fact that another 

detention order was served on another detainee at the same time 

does not ipso facto mean that the detention order against the 

applicant was not served on him at the same time. It is obvious that 

since the applicant and the detainee were held at the same lockup, 

the investigating officer had served and explained to both of them 

at the same time. 
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[27] In addition, the fact that the applicant was present during the 

hearing of the Advisory Board and was represented demonstrates 

that the applicant’s complaint here is baseless. 

Issue three: The appointment of the Inquiry Officer has not been 

proven 

[28] The third ground is premised on the contention that the 

appointment of the Dzul Iswari bin Mohd Jaafar as an inquiry 

officer under section 5(1) of the Act was not proven. It was 

contended that the averment made by the inquiry officer in his 

affidavit that he has been appointed as an inquiry officer by the 

Minister was insufficient to prove his appointment. The 

appointment letter ought to have been exhibited in the face of an 

express challenge by the applicant. 

[29] In my view, this ground is also without merit. It bears mention that 

the same argument was adopted in the case of Syazwan Bin 

Sahibullah Zahidi v. Menteri Dalam Negeri [Rayuan Jenayah No 

05-97-04/2015]. The Federal Court rejected the argument and held 

an averment by the inquiry officer that he has been appointed by 

the Minister under section 5 was sufficient to prove his 

appointment. His appointment letter need not be exhibited. 

Conclusion 

[30] For the reasons given here, the detention order made against the 

applicant cannot be said to be one that has been validly made. The 

application for the issue of a writ of habeas corpus for his release 

is accordingly allowed. 

Dated: 27 APRIL 2017 
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(SM KOMATHY SUPPIAH) 

Judicial Commissioner 

High Court of Malaya 

Shah Alam 

Date of Decision: 20 APRIL 2017 

Counsel: 

For the applicant - N Sivananthan Nithyanantham & Moy Wei Jiun Jay; 

M/s Sivananthan 

For the respondent - Aimi Zahiah Abdul Rahim, Peguam Persekutuan; 

Kementerian dalam Negeri 

Putrajaya 
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